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The  House  Committee  on  Un-American  Activities  is  a  standing 
committee  of  the  House  of  Representatives,  constituted  as  such  by  the 
rules  of  the  House,  adopted  pursuant  to  Article  I,  section  5,  of  the 
Constitution  of  the  United  States  which  authorizes  the  House  to  de- 
termine the  rules  of  its  proceedings. 

RULES  ADOPTED  BY  THE  90TH  CONGRESS 

House  Resolution  7,  January  10,  1967 

RESOLUTION 

Resolved,  That  the  Rules  of  the  House  of  Representatives  of  the  Eighty-ninth 
Congress,  together  with  all  applicable  provisions  of  the  Legislative  Reorganiza- 
tion Act  of  1946,  as  amended,  be,  and  they  are  hereby,  adopted  as  the  Rules  of 
the  House  of  Representatives  of  the  Ninetieth  Congress  *  *  * 

******* 

Rule  X 

STANDING   COMMITTEES 

1.  There  shall  be  elected  by  the  House,  at  the  commencement  of  each  Congress, 

******* 
(r)   Committee  on  Un-American  Activities,  to  consist  of  nine  Members. 

*  *  *  *  «  *  * 

Rule  XI 

POWERS    AND    DUTIES    OF   COMMITTEES 
******* 

18.  Committee  on  Un-American  Activities. 

(a)  Un-American  activities. 

(b)  The  Committee  on  Un-American  Activities,  as  a  whole  or  by  subcommittee, 
is  authorized  to  make  from  time  to  time  investigations  of  ( 1 )  the  extent,  charac- 
ter, and  objects  of  un-American  propaganda  activities  in  the  United  States,  (2) 
the  diffusion  within  the  United  States  of  subversive  and  un-American  propaganda 
that  is  instigated  from  foreign  countries  or  of  a  domestic  origin  and  attacks  the 
principle  of  the  form  of  government  as  guaranteed  by  our  Constitution,  and  (3) 
all  other  questions  in  relation  thereto  that  would  aid  Congress  in  any  necessary 
remedial  legislation. 

The  Committee  on  Un-American  Activities  shall  report  to  the  House  (or  to  the 
Clerk  of  the  House  if  the  House  is  not  in  session)  the  results  of  any  such  investi- 
gation, together  with  such  recommendations  as  it  deems  advisable. 

For  the  purpose  of  any  such  investigation,  the  Committee  on  Un-American 
Activities,  or  any  subcommittee  thereof,  is  authorized  to  sit  and  act  at  such  times 
and  places  within  the  United  States,  whether  or  not  the  House  is  sitting,  has 
recessed,  or  has  adjourned,  to  hold  such  hearings,  to  require  the  attendance  of 
such  witnesses  and  the  production  of  such  books,  papers,  and  documents,  and  to 
take  such  testimony,  as  it  deems  necessary.  Subpenas  may  be  issued  under  the 
signature  of  the  chairman  of  the  committee  or  any  subcommittee,  or  by  any  mem- 
ber designated  by  any  such  chairman,  and  may  be  served  by  any  person  desig- 
nated by  any  such  chairman  or  member. 

******* 

27.  To  assist  the  House  in  appraising  the  administration  of  the  laws  and  in 
developing  such  amendments  or  related  legislation  as  it  may  deem  necessary, 
each  standing  committee  of  the  House  shall  exercise  continuous  watchfulness  of 
the  execution  by  the  administrative  agencies  concerned  of  any  laws,  the  subject 
matter  of  which  is  within  the  jurisdiction  of  such  committee :  and,  for  that  pur- 
pose, shall  study  all  pertinent  reports  and  data  submitted  to  the  House  by  the 
agencies  in  the  executive  branch  of  the  Government. 

******* 

IV 
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8UPBEME  COUBT  OF  THE  UNITED  STATES 


No.  8.— October  Term,  1967. 


United  States,  Appellant, 

V. 

Eugene  Frank  Robel. 


On  Appeal  From  the  United 
States  District  Court  for 
the  Western  District  of 
Washington. 


[December  11,  1967.] 

Mr.  Chief  Justice  Warren  delivered  the  opinion 
of  the  Court. 

This  appeal  draws  into  question  the  constitutionality 
of  §5  (a)(1)(D)  of  the  Subversive  Activities  Control 
Act  of  1950,  50  U.  S.  C.  §  784  (a)(l)(D),^  which  provides 
that,  when  a  Communist-action  organization  ^  is  under 
a  final  order  to  register,  it  shall  be  unlawful  for  any  mem- 
ber of  the  organization  "to  engage  in  any  employment 


^  The  Act  was  passed  over  the  veto  of  President  Truman.  In 
his  veto  message,  President  Truman  told  Congress,  "The  Department 
of  Justice,  the  Department  of  Defense,  the  Central  InteUigence 
Agency,  and  the  Department  of  State  have  all  advised  me  that  the 
bill  would  seriously  damage  the  security  and  the  intelligence  opera- 
tions for  which  they  are  responsible.  They  have  strongly  expressed 
the  hope  that  the  bill  would  not  become  law."  H.  R.  Doc.  No.  708, 
81st  Cong.,  2d  Sess.,  1  (1950). 

President  Truman  also  observed  that  "the  language  of  the  bill 
is  so  broad  and  vague  that  it  might  well  result  in  penalizing  the 
legitimate  activities  of  people  who  are  not  Communists  at  all,  but 
loyal  citizens."    Id.,  at  3. 

2  Section  3  (3)  (a)  of  the  Act,  50  U.  S.  C.  §782  (3) (a),  defines 
a  "Communist-action  organization"  as: 

"any  organization  in  the  United  States  (other  than  a  diplomatic 
representative  or  mission  of  a  foreign  government  accredited  as  such 
by  the  Department  of  State)   which   (i)   is  substantially  directed, 

(1569) 
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dominated,  or  controlled  by  the  foreign  government  or  foreign 
organization  controlling  the  world  Communist  movement  .  .  .  and 
(ii)  operated  primarily  to  advance  the  objectives  of  such  world 
Communist  movement  .  .  .  ." 

in  any  defense  facility."  In  Communist  Party  v.  Sub- 
versive Activities  Control  Board,  367  U.  S.  1,  this  Court 
sustained  an  order  of  the  SACB  requiring  the  Commu- 
nist Party  of  the  United  States  to  register  as  a 
Communist-action  organization  under  the  Act.  The 
Board's  order  became  final  on  October  20,  1961.  At  that 
time  appellee,  a  member  of  the  Communist  Party,  was 
employed  as  a  machinist  at  the  Seattle,  Washington, 
shipyard  of  Todd  Shipyards  Corporation.  On  August  20, 
1962,  the  Secretary  of  Defense,  acting  under  authority 
delegated  by  §  5  (b)  of  the  Act,  designated  that  ship- 
yard a  "defense  facility."  Appellee's  continued  employ- 
ment at  the  shipyard  after  that  date  subjected  him  to 
prosecution  under  §  5  (a)(1)(D),  and  on  May  21,  1963, 
an  indictment  was  filed  charging  him  with  a  violation 
of  that  section.  The  indictment  alleged  in  substance 
that  appellee  had  "unlawfully  and  willfully  engage  [d] 
in  employment"  at  the  shipyard  with  knowledge  of  the 
outstanding  order  against  the  Party  and  with  knowledge 
and  notice  of  the  shipyard's  designation  as  a  defense 
facility  by  the  Secretary  of  Defense.  The  United  States 
District  Court  for  the  Western  District  of  Washington 
granted  appellee's  motion  to  dismiss  the  indictment  on 
October  5,  1965.  To  overcome  what  it  viewed  as  a 
"hkely  constitutional  infirmity"  in  §  5  (aj(l)(D),  the  Dis- 
trict Court  read  into  that  section  "the  requirement  of 
active  membership  and  specific  intent."  Because  the 
indictment  failed  to  allege  that  appellee's  Communist 
Party  membership  was  of  that  quality,  the  indictment 
was  dismissed.  The  Government,  unwilling  to  accept 
that  narrow  construction  of  §5(a)(l)(D)  and  insisting 
on  the  broadest  possible  application  of  the  statute,  ini- 
tially took  its  appeal  to  the  Court  of  Appeals  for  the 
Ninth  Circuit.^    On  the  Government's  motion,  the  case 


3  The  Government  has  persisted  in  this  view  in  its  arguments 
to  this  Court.    Brief  of  the  Government,  pp.  48-56. 
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was  certified  here  as  properly  a  direct  appeal  to  this 
Court  under  18  U.  S.  C.  §3731.  We  noted  probable 
jurisdiction.  384  U.  S.  937.*  We  afiirm  the  judgment 
of  the  District  Court,  but  on  the  ground  that  §  5  (a) 
(1)(D)  is  an  unconstitutional  abridgment  of  the  right 
of  association  protected  by  the  First  Amendment.^ 

We  cannot  agree  with  the  District  Court  that  §  5  (a) 
(1)(D)  can  be  saved  from  constitutional  infirmity  by 
limiting  its  application  to  active  members  of  Communist- 
action  organizations  who  have  the  specific  intent  of 
furthering  the  unlawful  goals  of  such  organizations.  The 
District  Court  relied  on  Scales  v.  United  States,  367 
U.  S.  203,  in  placing  its  limiting  construction  on  §  5  (a) 
(1)(D).  It  is  true  that  in  Scales  we  read  the  elements 
of  active  membership  and  specific  intent  into  the  mem- 
bership clause  of  the  Smith  Act.®  However,  in  Aptheker 
v.  Secretary  of  State,  378  U.  S.  500,  we  noted  that  the 
Smith  Act's  membership  clause  required  a  defendant  to 
have  knowledge  of  the  organization's  illegal  advocacy, 
a  requirement  that  "was  intimately  connected  with  the 
construction  limiting  membership  to  'active'  members." 


*  We  initially  heard  oral  argument  in  this  case  on  November  14, 
1966.    On  June  5,  1967,  we  entered  the  following  order: 

"This  case  is  restored  to  the  calendar  for  reargument  and  counsel 
are  directed  to  brief  and  argue,  in  addition  to  the  questions  pre- 
sented, the  question  whether  the  delegation  of  authority  to  the 
Secretary  of  Defense  to  designate  'defense  facilities'  satisfies  perti- 
nent constitutional  standards." 
We  heard  additional  arguments  on  October  9,  1967. 

^  In  addition  to  arguing  that  §5  (a)(1)(D)  is  invalid  under  the 
First  Amendment,  appellee  asserted  the  statute  was  also  unconsti- 
tutional because  (1)  it  offended  substantive  and  procedural  due 
process  under  the  Fifth  Amendment;  (2)  it  contained  an  uncon- 
stitutional delegation  of  legislative  power  to  the  Secretary  of  De- 
fense; and  (3)  it  is  a  bill  of  attainder.  Because  we  agree  that  the 
statute  is  contrary  to  the  First  Amendment,  we  find  it  unnecessary 
to  consider  the  other  constitutional  arguments. 

« 18  U.  S.  C.  §  2385. 
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Id.,  at  511,  n.  9.  Aptheker  involved  a  challenge  to  §  6 
of  the  Subversive  Activities  Control  Act,  which  provides 
that,  when  a  Communist  organization  is  registered  or 
under  a  final  order  to  register,  it  shall  be  unlawful  for 
any  member  thereof  with  knowledge  or  notice  thereof  to 
apply  for  a  passport.  We  held  that  "[t]he  clarity  and 
preciseness  of  the  provision  in  question  make  it  impos- 
sible to  narrow  its  indiscriminate  cast  and  overly  broad 
scope  without  substantial  rewriting."  Id.,  at  515.  We 
take  the  same  view  of  §5  (a)(1)(D).  It  is  precisely 
because  that  statute  sweeps  indiscriminately  across  all 
types  of  associations  with  Communist-action  groups, 
wilHbut  regard  to  the  quality  and  degree  of  membership, 
that  it  runs  afoul  of  the  First  Amendment. 

In  Aptheker,  we  held  §  6  unconstitutional  because  it 
too  broadly  and  indiscriminately  infringed  upon  consti- 
tutionally protected  rights.  The  Government  has  argued 
that,  despite  the  overbreadth  which  is  obvious  on  the 
face  of  §5  (a)(1)(D),  Aptheker  is  not  controlling  in 
this  case  because  the  right  to  travel  is  a  more  basic  free- 
dom than  the  right  to  be  employed  in  a  defense  facihty. 
We  agree  Aptheker  is  not  controlling  since  it  was  de- 
cided under  the  Fifth  Amendment.  But  we  cannot  agree 
with  the  Government's  characterization  of  the  essential 
issue  in  this  case.  It  is  true  that  the  specific  disability 
imposed  by  §5  (a)(1)(D)  is  to  limit  the  employment 
opportunities  of  those  who  fall  within  its  coverage,  and 
such  a  limitation  is  not  without  serious  constitutional 
implications.  See  Greene  v.  McElroy,  360  U.  S.  474,  492. 
But  the  operative  fact  upon  which  the  job  disability 
depends  is  the  exercise  of  an  individual's  right  of  asso- 
ciation, which  is  protected  by  the  provisions  of  the  First 
Amendment."     Wherever  one  would  place  the  right  to 


^  Our  decisions  leave  little  doubt  that  the  right  of  association  is 
specifically  protected  by  the  First  Amendment.  E.  g.,  Aptheker  v. 
Secretary  of  State,  supra,  at  507;    Gibson  v.  Florida  Legislative 
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travel  on  a  scale  of  constitutional  values,  it  is  clear  that 
those  rights  protected  by  the  First  Amendment  are  no 
less  basic  in  our  democratic  scheme. 

The  Government  seeks  to  defend  the  statute  on  the 
ground  that  it  was  passed  pursuant  to  Congress'  war 
power.  The  Government  argues  that  this  Court  has 
given  broad  deference  to  the  exercise  of  that  constitu- 
tional power  by  the  national  legislature.  That  argument 
finds  support  in  a  number  of  decisions  of  this  Court.® 
However,  the  phrase  "war  power"  cannot  be  invoked  as 
a  tahsmanic  incantation  to  support  any  exercise  of  con- 
gressional power  which  can  be  brought  within  its  ambit. 
"[E]ven  the  war  power  does  not  remove  constitutional 
limitations  safeguarding  essential  liberties."  Home  Bldg. 
&  Loan  Asmi.  v.  Blaisdell,  290  U.  S.  398,  426.  More 
specifically  in  this  case,  the  Government  asserts  that 
§  5  (a)(1)(D)  is  an  "expression  of  the  growing  concern 
shown  by  the  executive  and  legislative  branches  of  gov- 
ernment over  the  risks  of  internal  subversion  in  plants 
on  which  the  national  defense  depend [s]."^  Yet,  this 
concept  of  "national  defense"  cannot  be  deemed  an  end 
in  itself,  justifying  any  exercise  of  legislative  power  de- 
signed to  promote  such  a  goal.  Implicit  in  the  term 
"national  defense"  is  the  notion  of  defending  those  val- 
ues and  ideals  which  set  this  Nation  apart.  For  almost 
two  centuries,  our  country  has  taken  singular  pride  in 
the  democratic  ideals  enshrined  in  its  Constitution,  and 
the  most  cherished  of  those  ideals  have  found  expression 
in  the  First  Amendment.  It  would  indeed  be  ironic  if, 
in  the  name  of  national  defense,  we  would  sanction  the 


Investigation  Committee,  372  U.  S.  539,  543;  Bates  v.  City  of  Little 
Rock,  361  U.  S.  516,  522-523;  NAACP  v.  Alabama  ex  ret.  Patterson, 
357  U.  S.  449,  460.  See  generally  Emerson,  Freedom  of  Association 
and  Freedom  of  Expression,  74  Yale  L.  J.  1  (1964). 

«See,  e.  g.,  Lichter  v.  United  States,  334  U.  S.  742,  754-772; 
Hirabayashi  v.  United  States,  320  U.  S.  81,  93. 

*  Brief  for  the  Government,  p.  15. 
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subversion  of  one  of  those  liberties — the  freedom  of 
association — which  makes  the  defense  of  the  Nation 
worthwhile. 

When  Congress'  exercise  of  one  of  its  enumerated 
powers  clashes  with  those  individual  liberties  protected 
by  the  Bill  of  Rights,  it  is  our  "delicate  and  difficult  task" 
to  determine  whether  the  resulting  restriction  on  freedom 
can  be  tolerated.  See  Schneider  v.  State,  308  U.  S.  147, 
161.  The  Government  emphasizes  that  the  purpose  of 
§5  (a)(1)(D)  is  to  reduce  the  threat  of  sabotage  and 
espionage  in  the  Nation's  defense  plants.  The  Govern- 
ment's interest  in  such  a  prophylactic  measure  is  not 
insubstantial.  But  it  cannot  be  doubted  that  the  means 
chosen  to  implement  that  governmental  purpose  in  this 
instance  cuts  deeply  into  the  right  of  association.  Sec- 
tion 5  (a)(1)(D)  put  appellee  to  the  choice  of  surrender- 
ing his  organizational  affiliation,  regardless  of  whether 
his  membership  threatened  the  security  of  a  defense 
facility,"  or  giving  up  his  job.^^  When  appellee  refused 
to  make  that  choice,  he  became  subject  to  a  possible 
criminal  penalty  of  five  years'  imprisonment  and  a 
$10,000  fine.^^  The  statute  quite  literally  establishes 
guilt  by  association  alone,  without  any  need  to  establish 


^°The  appellee  has  worked  at  the  shipyard,  apparently  without 
incident  and  apparently  without  concealing  his  Communist  Party 
membership,  for  more  than  10  years.  And  we  are  told  that,  following 
appellee's  indictment  and  arrest,  "he  was  released  on  his  own  recog- 
nizance and  immediately  returned  to  his  job  as  a  machinist  at  the 
Todd  Shipyards,  where  he  has  worked  ever  since."  Brief  for  Ap- 
pellee, p.  6,  n.  8.  As  far  as  we  can  determine,  appellee  is  the  only 
individual  the  Government  has  attempted  to  prosecute  under 
§5  (a)(1)(D). 

"  We  recognized  in  Greene  v.  McElroy,  360  U.  S.,  at  492,  that 
"the  right  to  hold  specific  private  employment  and  to  follow  a 
chosen  profession  free  from  unreasonable  governmental  interference 
comes  within  the  'liberty'  and  'property'  concepts  of  the  Fifth 
Amendment." 

"  50  U.S.C.§  794(c). 
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that  an  individual's  association  poses  the  threat  feared 
by  the  Government  in  proscribing  it/^  The  inhibiting 
efifect  on  the  exercise  of  First  Amendment  rights  is  clear. 
It  has  become  axiomatic  that  "[p]recision  of  regula- 
tion must  be  the  touchstone  in  an  area  so  closely  touch- 
ing our  most  precious  freedoms."  NAACP  v.  Button, 
371  U.  S.  415,  438;  see  Aptheker  v.  Secretary  of  State, 
378  U.  S.  500,  512-513;  Shelton  v.  Tucker,  364  U.  S.  479, 
488.  Such  precision  is  notably  lacking  in  §  5  (a)(1)(D). 
That  statute  casts  its  net  across  a  broad  range  of  associa- 
tional  activities,  indiscriminately  trapping  membership 
which  can  be  constitutionally  punished  "  and  member- 
ship which  cannot  be  so  proscribed.^^  It  is  made  irrele- 
vant to  the  statute's  operation  that  an  individual  may 
be  a  passive  or  inactive  member  of  a  designated  organi- 
zation, that  he  may  be  unaware  of  the  organization's 
unlawful  aims,  or  that  he  may  disagree  with  those  un- 
lawful aims.^^  It  is  also  made  irrelevant  that  an  indi- 
vidual who  is  subject  to  the  penalties  of  §  5  (a)(1)(D) 
may  occupy  a  nonsensitive  position  in  a  defense  facility." 

*'  The  Government  has  insisted  that  Congress,  in  enacting 
§5  (a)(1)(D),  has  not  sought  "to  punish  membership  in  'Com- 
munist-action' .  .  .  organizations."  Brief  for  the  Government,  p.  53. 
Rather,  the  Government  asserts,  Congress  has  simply  sought  to 
regulate  access  to  employment  in  defense  facilities.  But  it  is  clear  the 
employment  disability  is  imposed  only  because  of  such  membership. 

"  See  Scales  v.  United  States,  367  U.  S.  203. 

"See  Elfbrandt  v.  RusseU,  384  U.  S.  11. 

^^  A  number  of  complex  motivations  may  impel  an  individual  to 
aUgn  himself  with  a  particular  organization.  See  Gibson  v.  Florida 
Legislative  Investigation  Committee,  372  U.  S.  539,  562-565  (con- 
curring opinion).  It  is  for  that  reason  that  the  mere  presence  of 
an  individual's  name  on  an  organization's  membership  rolls  is 
insufficient  to  impute  to  him  the  organization's  illegal  goals. 

"See  Cole  v.  Ymmg,  351  U.  S.  536,  546:  "[IJt  is  difficult  to 
justify  summary  suspepsioas  and  .noiire.viewable  dismissals  on  loyalty 
grounds  jof  eDaplpyees_wh9  are  not  in  ^nsitive'  positions_an3  ^ho 
are  thus  not  situationed  where  they  could  bring  about  any  discern- 
ible adverse  eflfects  on  the  Nation's  security." 
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Thus,  §5  (a)(1)(D)  contains  the  fatal  defect  of  over- 
breadth because  it  seeks  to  bar  employment  both  for 
association  which  may  be  proscribed  and  for  association 
which  may  not  be  proscribed  consistently  with  First 
Amendment  rights.  See  Elfbrandt  v.  Russell,  384  U.  S. 
11;  Aptheker  v.  Secretary  of  State,  supra;  NAACP  v. 
Alabama  ex  rel  Flowers,  377  U.  S.  288;  NAACP  v. 
Button,  supra.  This  the  Constitution  will  not  tolerate. 
We  are  not  unmindful  of  the  congressional  concern 
over  the  danger  of  sabotage  and  espionage  in  national 
defense  industries,  and  nothing  we  hold  today  should  be 
read  to  deny  Congress  the  power  under  narrowly  drawn 
legislation  to  keep  from  sensitive  positions  in  defense 
facilities  those  who  would  use  their  positions  to  disrupt 
the  Nation's  production  facilities.  We  have  recognized 
that,  while  the  Constitution  protects  against  invasions  of 
individual  rights,  it  does  not  withdraw  from  the  Govern- 
ment the  power  to  safeguard  its  vital  interests.  Kennedy 
V.  Mendoza-MartiTiez,  372  U.  S.  144,  160.  Spies  and 
saboteurs  do  exist,  and  Congress  can,  of  course,  prescribe 
criminal  penalties  for  those  who  engage  in  espionage  and 
sabotage.^*  The  Government  can  deny  access  to  its 
secrets  to  those  who  would  use  such  information  to  harm 
the  Nation.^?  And  Congress  can  declare  sensitive  posi- 
tions in  national  defense  industries  ofif  limits  to  those 
who  would  u$e  such  positions  to  disrupt  the  production 
of  defense  materials.  The  Government  has  told  us  that 
Congress,  in  passing  §5  (a)(1)(D),  made  a  considered 


^^  Congress  has  already  provided  stiff  penalties  for  those  who 
conduct  espionage  and  sabotage  against  the  United  States.  18 
U.  S.  C.  §§792-798  (espionage);   §§2151-2156  (sabotage). 

^*The  Department  of  Defense,  pursuant  to  Executive  Order 
10865,  as  amended  by  Executive  Order  10909,  has  estabhshed  de- 
tailed procedures  for  screening  those  working  in  private  industry 
who,  because  of  their  jobs,  must  have  access  to  classified  defense 
information.  32  C.  F.  R.  Part  155.  The  provisions  of  those  regu- 
lations are  npt  before  the  Court  in  this  case. 
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judgment  that  one  possible  alternative  to  that  statute — 
an  industrial  security  screening  program — would  be 
inadequate  and  ineffective  to  protect  against  sabotage 
in  defense  facilities.  It  is  not  our  function  to  examine 
the  validity  of  that  congressional  judgment.  Neither 
is  it  our  function  to  determine  whether  an  industrial 
security  screening  program  exhausts  the  possible  alter- 
natives to  the  statute  under  review.  We  are  concerned 
solely  with  determining  whether  the  statute  before  us 
has  exceeded  the  bounds  imposed  by  the  Constitution 
when  First  Amendment  rights  are  at  stake.  The  task 
of  writing  legislation  which  will  stay  within  those  bounds 
has  been  committed  to  Ck)ngress.  Our  decision  today 
simply  recognizes  that,  when  legitimate  legislative  con- 
cerns are  expressed  in  a  statute  which  imposes  a  sub- 
stantial burden  on  protected  First  Amendment  activities, 
Congress  must  achieve  its  goal  by  means  which  have 
a  "less  drastic"  impact  on  the  continued  vitality  of  First 
Amendment  freedoms.^"    Shelton  v.  Tttcker,  supra;  cf. 


2°  It  has  been  suggested  that  this  case  should  be  decided  by  "bal- 
ancing" the  governmental  interests  expressed  in  §5  (a)(1)(D) 
against  the  First  Amendment  rights  asserted  by  the  appellee.  This 
we  dechne  to  do.  We  recognize  that  both  interests  are  substantial, 
but  we  deem  it  inappropriate  for  this  Court  to  label  one  as  being 
more  important  or  more  substantial  than  the  other.  Our  inquiry 
is  more  circumscribed.  Faced  with  a  clear  conflict  between  a  fed- 
eral statute  enacted  in  the  interests  of  national  security  and  an 
individual's  exercise  of  his  First  Amendment  rights,  we  have  con- 
fined our  analysis  to  whether  Congress  has  adopted  a  constitutional 
means  in  achieving  its  concededly  legitimate  legislative  goal.  In 
making  this  determination  we  have  found  it  necessary  to  measure 
the  vahdity  of  the  means  adopted  by  Congress  against  both  the 
goal  it  has  sought  to  achieve  and  the  specific  prohibitions  of  the 
First  Amendment.  But  we  have  in  no  way  "balanced"  those  respec- 
tive interests.  We  have  ruled  only  that  the  Constitution  requires 
that  the  conflict  between  congressional  power  and  individual  rights 
be  accommodated  by  legislation  drawn  more  narrowly  to  avoid  the 
conflict.    There  is,  of  course,  nothing  novel  in  that  analysis.    Such 
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United  States  v.  Brovm,  381  U.  S.  437,  461.  The  Consti- 
tution and  the  basic  position  of  First  Amendment  rights 
in  our  democratic  fabric  demand  nothing  less. 

Affirmed. 

Mr.  Justice  Marshall  took  no  part  in  the  considera- 
tion or  decision  of  this  case. 


a  course  of  adjudication  was  enunciated  by  Chief  Justice  Marshall 
when  he  declared:  "Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  constitution,  and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which  are  not  prohibited, 
but  which  consist  with  the  letter  and  spirit  of  the  constitution,  are 
constitutional."  M'CuUoch  v.  Maryland,  4  Wheat.  316,  421 
(emphasis  added).  In  this  case,  the  means  chosen  by  Congress 
are  contrary  to  the  "letter  and  spirit"  of  the  First  Amendment. 
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Mr.  Justice  Brennan,  concurring  in  the  result. 

I  too  agree  that  the  judgment  of  the  District  Court 
should  be  afl5rmed  but  I  reach  that  result  for  different 
reasons. 

Like  the  Court,  I  disagree  with  the  District  Court  that 
§  5  (a)(1)(D)  can  be  read  to  apply  only  to  active  mem- 
bers who  have  the  specific  intent  to  further  the  Party's 
unlawful  objectives.  In  Aptheker  v.  Secretary  of  State, 
378  U.  S.  500,  we  rejected  that  reading  of  §  6  of  the  Act 
which  provides  that,  when  a  Communist  organization  is 
registered  Or  under  final  order  to  register,  it  shall  be  un- 
lawful for  any  member  thereof  with  knowledge  or  notice 
of  the  order  to  apply  for  or  use  a  passport.  We  held  that 
"[t]he  clarity  and  preciseness  of  the  provision  in  question 
make  it  impossible  to  narrow  its  indiscriminately  cast  and 
overly  broad  scope  without  substantial  rewriting."  378 
U.  S.,  at  515.     I  take  the  same  view  of  §  5  (a)(1)(D). 

Aptheker  held  §  6  of  the  Act  overbroad  in  that  it  de- 
prived Party  members  of  the  right  to  travel  without 
regard  to  whether  they  were  active  members  of  the  Party 
or  intended  to  further  the  Party's  unlawful  objectives, 
and  therefore  invalidly  abridged,  on  the  basis  of  political 
associations,  the  members'  constitutionally  protected 
right  to  travel.  Section  5  (a)(1)(D)  also  treats  as  ir- 
relevant whether  or  not  the  members  are  active,  or  know 
the  Party's  unlawful  purposes,  or  intend  to  pursue  those 
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purposes.  Compare  Keyishian  v.  Board  of  Regents,  385 
U.  S.  589;  Elfhrandt  v.  Russell,  384  U.  S.  11,  17;  Scales 
V.  United  States,  367  U.  S.  203;  Schneiderman  v.  United 
States,  320  U.  S.  118,  136.  Indeed,  a  member  such  as 
appellee,  who  has  worked  at  the  Todd  Shipyards  with- 
out complaint  or  known  ground  for  suspicion  for  over 
10  years,  is  afforded  no  opportunity  to  prove  that  the 
statute's  presumption  that  he  is  a  security  risk  is  invalid 
as  applied  to  him.  And  no  importance  whatever  is  at- 
tached to  the  sensitivity  of  the  jobs  held  by  Party  mem- 
bers, a  factor  long  considered  relevant  in  security  cases.^ 
Furthermore,  like  §6,  §5  (a)(1)(D)  affects  constitu- 
tionally protected  rights.  "[T]he  right  to  hold  specific 
private  employment  and  to  follow  a  chosen  profession 
free  from  unreasonable  governmental  interference  comes 
within  the  'liberty'  and  'property'  concepts  of  the  Fifth 
Amendment.  .  .  ."  Greene  v.  McElroy,  360  U.  S.  474, 
492.  That  right  is  therefore  also  included  among  the 
"[ijndividual  liberties  fundamental  to  American  institu- 
tions [which]  are  not  to  be  destroyed  under  pretext  of 
preserving  those  institutions,  even  from  the  gravest  ex- 
ternal dangers."  Connmunist  Party  v.  SACB,  367  U.  S.  1, 
96.  Since  employment  opportunities  are  denied  by  §  5  (a) 
(1)(D)  simply  on  the  basis  of  political  associations  the 
statute  also  has  the  potential  of  curtailing  free  expression 
by  inhibiting  persons  from  establishing  or  retaining  such 
associations.  See  Wieman  v.  Updegraff,  344  U.  S.  183, 
191.  "Broad  prophylactic  rules  in  the  area  of  free  ex- 
pression are  suspect  ....  Precision  of  regulation  must 
be  the  touchstone  in  .  .  .  area[s]  so  closely  touching  our 
most  precious  freedoms."    NAACP  v.  Button,  371  U.  S. 

iSee  Cole  v.  Ymmg,  351  U.  S.  536,  546: 
"[I]t  is  difficult  to  justify  summary  suspensions  and  unreviewable 
dismissals  on  loyalty  grounds  of  employees  who  are  not  in  'sensitive' 
positions  and  who  are  thus  not  situated  where  they  could  bring 
about  any  discernible  adverse  effects  on  the  Nation's  security." 
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415,  438;  see  Shelton  v.  Tucker,  364  U.  S.  479;  488; 
Cantwell  v.  Connecticut,  310  U.  S.  296,  304. 

It  is  true,  however,  as  the  Government  points  out,  that 
Congress  often  regulates  indiscriminately,  through  pre- 
ventive or  prophylactic  measures,  e.  g..  Board  of  Gover- 
nors v.  Agnew,  329  U.  S.  441 ;  North  American  Co.  v. 
S.  E.  C,  327  U.  S.  686,  and  that  such  regulation  has 
been  upheld  even  where  fundamental  freedoms  are  poten- 
tially affected,  Hirabayashi  v.  United  States,  320  U.  S.  81 ; 
Cafeteria  Workers  v.  McElroy,  367  U.  S.  886;  Carlson  v. 
Landon,  342  U.  S.  524.  Each  regulation  must  be  ex- 
amined in  terms  of  its  potential  impact  upon  funda- 
mental rights,  the  importance  of  the  end  sought  and 
the  necessity  for  the  means  adopted.  The  Government 
argues  that  §  5  (a)(1)(D)  may  be  distinguished  from  §  6 
on  the  basis  of  these  factors.  Section  5  (a)(1)(D)  limits 
employment  only  in  "any  defense  facility,"  while  §  6  de- 
prived every  Party  member  of  the  right  to  apply  for  or 
to  hold  a  passport.  If  §  5  (a)(1)(D)  were  in  fact  nar- 
rowly applied,  the  restrictions  it  would  place  upon  em- 
ployment are  not  as  great  as  those  placed  upon  the 
right  to  travel  by  §  6.^    The  problems  presented  by  the 


2  The  Government  also  points  out  that  §  5  (a)  (1)  (D)  applies  only 
to  members  of  "Communist-action"  organizations,  while  §  6  applied 
also  to  members  of  "Communist-front"  organizations,  groups  which 
the  Government  contends  are  less  dangerous  to  the  national  security 
under  Congress'  definitions,  and  whose  members  are  therefore  pre- 
simiably  less  dangerous.  This  distinction  is,  however,  open  to  some 
doubt.  Even  if  a  "front"  organization,  which  is  defined  as  an 
organization  either  dominated  by  or  primarily  operated  for  the  pur- 
pose of  aiding  and  supporting  "action"  organizations,  could  in  some 
fashion  be  regarded  as  less  dangerous,  Aptheker  held  §  6  invalid 
because  it  failed  to  discriminate  among  affected  persons  on  the  bases 
of  their  activity  and  commitment  to  unlawful  purposes,  and  nothing 
in  the  opinion  indicates  the  result  would  have  been  different  if 
Congress  had  been  indiscriminate  in  these  respects  with  regard  only 
to  "Communist-action"  group  members. 

94-756   O  -  68  -  pt.  2  --2 
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employment  of  Party  members  at  defense  facilities, 
moreover,  may  well  involve  greater  hazards  to  national 
security  than  those  created  by  allowing  Party  members 
to  travel  abroad.  We  may  assume,  too,  that  Congress 
may  have  been  justified  in  its  conclusion  that  alternatives 
to  §5  (a)(1)(D)  were  inadequate.^  FQr_t]iese.,>.i:eaSQilS,, 
I  am  not  persuaded  to  the  Court's  view  that  overbreadth 
is  fatal  to  this  statute,  as  I  agreed  it  was  in  other  con- 
texts; see,  €.  g.,  Keyishian  v.  Board  of  Regents,  385  U.  S. 
589;  Elfbrandt  v.  Russell,  384  U.  S.  11;  Aptheker  v.  Sec- 
retary of  State,  378  U.  S.  500;  NAACP  v.  Button,  371 
U.  S.  415. 

However,  acceptance  of  the  validity  of  these  distinc- 
tions and  recognition  of  congressional  power  to  utilize 
a  prophylactic  device  such  as  §5  (a)(1)(D)  to  safe- 
guard against  espionage  and  sabotage  at  essential  defense 
facilities,  would  not  end  inquiry  in  this  case.  Even  if 
the  statute  is  not  overbroad  on  its  face — because  There 
may  be  "defense  facilities"  so  essential  to  our  national 

3  The  choice  of  a  prophylactic  measure  "must  be  viewed  in  the 
light  of  less  drastic  means  for  achieving  the  same  basic  purpose." 
Shelton  v.  Tucker,  364  U.  S.  479,  488.  Since  I  would  affirm  on 
another  ground,  however,  I  put  aside  the  question  whether  existing 
security  programs  were  inadequate  to  prevent  serious,  possibly 
catastrophic  consequences. 

Congress  rejected  suggestions  of  the  President  and  the  Department 
of  Justice  that  existing  security  programs  were  adequate  with  only 
shght  modifications.  .  See  H.  R.  Doc.  No.  679,  81st  Cong.,  2d  Sess.,  5 
(1950);  Hearings  on  Legislation  to  Outlaw  Certain  Un-American 
and  Subversive  Activities  before  the  House  Un-American  Activities 
Committee,  81st  Cong.,  2d  Sess.,  2122-2125  (1950).  Those  programs 
cover  most  of  the  facihties  within  the  reach  of  §  5  (a)(1)(D)  and 
make  Party  membership  an  important  factor  governing  access. 
32  CFR  §  155.5.  They  provide  measures  to  prevent  and  punish 
subversive  acts.  The  Department  of  Defense,  moreover,  had  screened 
some  3,000,000  defense  contractor  employees  under  these  procedures 
by  1956,  Brown,  Loyalty  and  Security  179-180  (1958),  thereby  pro- 
viding at  least  some  evidence  of  its  capacity  to  handle  this  problem 
in  a  more  discriminating  manner. 
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security  that  Congress  could  constitutionally  exclude  all 
Party  members  from  employment  in  them — the  con- 
gfessionaf  delegation  of  authority  to  the  Secretary  of 
Defehse""£6  designate  "defense  facilities"  creates  the 
danger  of  overbroad,  unauthorized,  and  arbitrary  appli- 
cation of  criminal  sanctions  in  an  area  of  protected 
freedoms  and  therefore,  in  my  view,  renders  this  statute 
invalid.  Because  the  statute  contains  no  meaningful 
standard  by  which  the  Secretary  is  to  govern  his  desig- 
nations, and  no  procedures  to  contest  or  review  his  desig- 
nations, the  "defense  facility"  formulation  is  constitu- 
tionally insufficient  to  mark  "the  field  within  which 
the  [Secretary]  is  to  act  so  that  it  may  be  known 
whether  he  has  kept  within  it  in  compliance  with  the  leg- 
islative will."  Yakus  v.  United  States,  321  U.  S.  414,  425. 
The  Secretary's  role  in  designating  "defense  facihties" 
is  fundamental  to  the  potential  breadth  of  the  statute, 
since  the  greater  the  number  and  types  of  facilities  desig- 
nated, the  greater  is  the  indiscriminate  denial  of  job 
opportunities,  under  threat  of  criminal  punishment,  to 
Party  members  because  of  their  pohtical  associations. 
A  clear,  manageable  standard  might  have  been  a  signifi- 
cant limitation  upon  the  Secretary's  discretion.  But  the 
standard  under  which  Congress  delegated  the  designat- 
ing power  is  so  indefinite  as  to  be  meaningless.  The 
statute  defines  "facility"  broadly  enough  to  include 
virtually  every  place  of  employment  in  the  United 
States;  the  term  includes  "any  plant,  factory  or  other 
manufacturing,  producing  or  servicing  establishment, 
airport,  airport  facility,  vessel,  pier,  waterfront-facility, 
mine,  railroad,  public  utility,  laboratory,  station,  or 
other  establishment  or  facility,  or  any  part,  division  or 
department  of  any  of  the  foregoing."  And  §  5  (b) 
graiUs  the.  Secretary  of  Defense  untrammelled  discre- 
tion to  designate  as  a  "defense  facility"  any  facility 
"with  respect  to  the  operation  of  which  he  finds  and  de- 
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termines  that  the  security  of  the  United  States  re- 
quires .  .  ."  that  Party  members  should  not  be  employed 
there.  Congress  could  easily  have  been  more  specific* 
Instead,  Congress  left  the  Secretary  completely  at  large 
in  determining  the  relevance  and  weight  to  be  accorded 
such  factors  as  the  importance  and  secrecy  of  the  facihty 
and  of  the  work  being  done  there,  and  the  indispensabihty 
of  the  facility's  service  or  product  to  the  national  security. 
Congress  ordinarily  may  delegate  power  under  broad 
standards.  E.  g.,  Dakota  Central  Tel.  Co.  v.  South 
Dakota,  250  U.  S.  163, 183;  FPC  v.  Hope  Natural  Gas  Co., 
320  U.  S.  591;  NBC  v.  United  States,  319  U.  S.  190. 
No  other  general  rule  would  be  feasible  or  desirable. 
Delegation  of  power  under  general  directives  is  an  in- 
evitable consequence  of  our  complex  society,  with  its 
myriad,  ever  changing,  highly  technical  problems.    "The 


*  Congress,  in  fact,  originally  proposed  to  limit  the  Secretary's 
discretion  in  designating  "defense  facilities."  H.  R.  9490,  passed 
by  both  the  House  and  Senate,  provided  that  the  Secretary  should 
determine  and  designate  each  "defense  plant"  as  defined  in  §  3  (7) 
of  the  Act.  The  difference  between  that  version  and  §5  (a)(1)(D) 
adopted  at  conference  is  commented  upon  in  Conf.  Rep.  No.  3112, 
81st  Cong.,  2d  Sess.,  50  (1950): 

"Under  section  3  (7)  a  defense  plant  was  defined  as  any  plant, 
factory,  or  other  manufacturing  or  service  establishment,  or  any  part 
thereof,  engaged  in  the  production  or  furnishing,  for  the  use  of  the 
Government  of  any  commodity  or  service  determined  and  designated 
by  the  Secretary  of  Defense  to  be  of  such  character  as  to  affect  the 
military  security  of  the  United  States. 

"Section  3  (7),  and  the  provisions  of  section  5  relating  to  the  desig- 
nation of  defense  plants  by  the  Secretary  of  Defense,  have  been 
modified  in  the  conference  substitute  so  as  to  broaden  the  concept  of 
defense  plants  to  cover  any  appropriately  designated  plant,  factorj'^ 
or  other  manufacturing,  producing,  or  service  establishment,  airport, 
airport  facihty,  vessel,  pier,  water-front  facility,  mine,  railroad,  public 
utility,  laboratory,  station,  or  other  establishment  or  facility,  or 
any  part,  division,  or  department  of  any  of  the  foregoing.  Because 
of  this  broader  coverage,  section  3  (7)  has  been  changed  so  as  to 
define  the  two  terms  'facihty'  and  'defense  facihty.' " 
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Constitution  has  never  been  regarded  as  denying  to  the 
Congress  the  necessary  resources  of  flexibiHty  and  prac- 
ticality ...  to  perform  its  function.  .  .  ."  Panama  Re- 
fining Co.  V.  Ryan,  293  U.  S.  388,  421 ;  Currin  v.  Wallace, 
306  U.  S.  1,  15.  It  is  generally  enough  that,  in  con- 
ferring power  upon  an  appropriate  authority,  Congress 
indicate  its  general  policy,  and  act  in  terms  or  within 
a  context  which  limits  the  power  conferred.  See,  e.  g., 
Arizmia  v.  California,  373  U.  S.  546,  584^585;  FCC  v. 
RCA  Communications,  Inc.,  346  U.  S.  86;  Lichter  v. 
United  States,  334  U.  S.  742;  Yakus  v.  United  States, 
supra,  321  U.  S.,  at  424;  Bandini  Petroleum  Co.  v. 
Superior  Court,  284  U.  S.  8;  FTC  v.  Gratz,  253  U.  S.  421 ; 
Buttfield  v.  Stranahan,  192  U.  S.  470.  Given  such  a 
situation,  it  is  possible  for  affected  persons,  within  the 
procedural  structure  usually  established  for  the  purpose, 
to  be  heard  by  the  implementing  agency  and  to  secure 
meaningful  review  of  its  action  in  the  courts,  and  for 
Congress  itself  to  review  its  agent's  action  to  correct 
significant  departures  from  Congress'  intention. 

The  area  of  permissible  indefiniteness  narrows,  how- 
ever, when  the  regulation  invokes  criminal  sanctions 
and  potentially  affects  fundamental  rights,  as  does 
§5  (a)(1)(D).  See  Barenhlatt  v.  United  States,  360 
U.  S.  109,  140,  n.  7  (dissenting  opinion.  Black,  J.).  This 
is  because  the  numerous  deficiencies  connected  with 
vague  legislative  directives,  whether  to  a  legislative  com- 
mittee, United  States  v.  Rumely,  345  U.  S.  41,  to  an 
executive  officer,  Panama  Refining  Co.  v.  Ryan,  293 
U.  S.  388,  to  a  judge  and  jury,  Cline  v.  Frink  Dairy 
Co.,  274  U.  S.  445,  465,  or  to  private  persons.  Bantam 
Books,  Inc.  V.  Sullivan,  372  U.  S.  58,  see  Schechter 
Poultry  Corp.  v.  United  States,  295  U.  S.  495,  are  far 
more  serious  when  liberty  and  the  exercise  of  funda- 
mental rights  are  at  stake.  See  also  Gojack  v.  United 
States,  384  U.  S.  702;  Kunz  v.  New  York,  340  U.  S.  290; 
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Winters  v.  New  York,  333  U.  S.  507;  Thomhill  v.  Ala- 
bama, 310  U.  S.  88;  Hague  v.  C.  L  0.,  307  U.  S.  496; 
Hemdon  v.  Lowry,  301  U.  S.  242. 

First.  The  failure  to  provide  adequate  standards  in 
§  5  (a)(1)(D)  reflects  Congress'  failure  to  have  made  a 
"legislative  judgment,"  Cantwell  v.  Connecticut,  supra, 
310  XT.  S.,  at  307,  on  the  extent  to  which  the  prophylactic 
measure  should  be  appUed.  Formulation  of  policy  is  a 
legislature's  primary  responsibility,  entrusted  to  it  by  the 
electorate,  and  to  the  extent  Congress  delegates  authority 
under  indefinite  standards,  this  policy-making  function  is 
passed  on  to  other  agencies,  often  not  answerable  or 
responsive  in  the  same  degree  to  the  people.  "[SJtand- 
ards  of  permissible  statutory  vagueness  are  strict  .  .  ." 
in  protected  areas.  NAACP  v.  Button,  supra,  371  U.  S., 
at  432.  "Without  explicit  action  by  lawmakers,  decisions 
of  great  constitutional  import  and  effect  would  be  rele- 
gated by  default  to  administrators  who,  under  our  system 
of  government,  are  not  endowed  with  authority  to  decide 
them."    Greene  v.  McElroy,  360  U.  S.  474,  507. 

Congress  has  the  resources  and  the  power  to  inform 
itself,  and  is  the  appropriate  forum  where  the  conflict- 
ing pros  and  cons  should  have  been  presented  and 
considered.  But  instead  of  a  determination  by  Con- 
gress reflected  in  guiding  standards  of  the  types  of 
facilities  to  which  §5  (a)(1)(D)  should  be  applied, 
the  statute  provides  for  a  resolution  by  the  Secretary 
of  Defense  acting  on  his  own  accord.  It  is  true  that 
the  Secretary  presumably  has  at  his  disposal  the  in- 
formation and  expertise  necessary  to  make  reasoned 
judgments  on  which  facilities  are  important  to  national 
security.  But  that  is  not  the  question  to  be  resolved 
under  this  statute.  Compare  Hague  v.  CIO,  307  U.  S. 
496.  Rather,  the  Secretary  is  in  effect  determining 
which  facilities  are  so  important  to  the  national  security 
that  Party  members,  active  or  inactive,  well-intentioned 
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or  ill,  should  be  prohibited  from  working  within  them 
in  any  capacity,  sensitive  or  innocuous,  under  threat 
of  criminal  prosecution.  In  resolving  this  conflict  of 
interests,  the  Secretary's  judgment,  colored  by  his  over- 
riding obligation  to  protect  the  national  defense,  is  not 
a  constitutionally  acceptable  substitute  for  Congress' 
judgment,  in  the  absence  of  further,  limiting  guidance.^ 
The  need  for  a  legislative  judgment  is  especially  acute 
here,  since  it  is  imperative  when  hberty  and  the  exer- 
cise of  fundamental  freedoms  are  involved  that  consti- 
tutional rights  not  be  unduly  infringed.  Cantwell  v. 
Connecticut,  supra,  310  U.  S.,  at  304.  Before  we  can  de- 
cide whether  it  is  an  undue  infringement  of  protected 
rights  to  send  a  person  to  prison  for  holding  employment 
at  a  certain  type  facihty,  it  ought  at  least  to  appear  that 
Congress  authorized  the  proscription  as  warranted  and 
necessary.  Such  congressional  determinations  will  not 
be  assumed.  "They  must  be  made  explicitly  not  only 
to  assure  that  individuals  are  not  deprivecf  of  cherished 
rights  under  procedures  not  actually  authorized  .  .  .  but 
also  because  explicit  action,  especially  in  areas  of  doubt- 


^  The  Secretary  has  published  criteria  which  guide  him  in  applying 
the  statute: 

"The  hst  of  'defense  facilities'  is  comprised  of  (1)  facilities  engaged 
in  important  classified  military  projects;  (2)  facilities  producing 
important  weapons  systems,  subassemblies  and  their  components; 
(3)  facilities  producing  essential  common  components,  intermediates, 
basic  materials  and  raw  materials;  (4)  important  utility  and  service 
facilities;  and  (5)  research  laboratories  whose  contributions  are  im- 
portant to  the  national  defense.  The  list,  which  will  be  amended 
from  time  to  time  as  necessary,  has  been  classified  for  reasons  of 
security." 

Department  of  Defense  Release  No.  1363-62,  Aug.  20,  1962.  These 
broad  standards,  which  might  easily  justify  applying  the  statute  to 
most  of  our  major  industries,  cannot  be  read  into  the  statute  to 
limit  the  Secretary's  discretion,  since  they  are  subject  to  unreviewable 
amendment. 
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ful  constitutionality,  requires  careful  and  purposeful 
consideration  by  those  responsible  for  enacting  and 
implementing  our  laws."  Greene  v.  McElroy,  supra, 
360  U.  S.,  at  507. 

Second.  We  said  in  Watkins  v.  United  States,  354  U.  S. 
178,  205,  that  Congress  must  take  steps  to  assure  "respect 
for  constitutional  liberties"  by  preventing  the  existence 
of  "a  wide  gulf  between  the  responsibility  for  the  use 
of  .  .  .  power  and  the  actual  exercise  of  that  power." 
Procedural  protections  to  avoid  that  gulf  have  been 
recognized  as  essential  when  fundamental  freedoms  are 
regulated,  Speiser  v.  Randall,  357  U.  S.  513;  Marcus 
V.  Search  Warrant,  367  U.  S.  717,  730;  A  Quantity  of 
Copies  of  Books  v.  Kansas,  378  U.  S.  205,  213,  even 
when  Congress  acts  pursuant  to  its  "great  powers," 
Kennedy  v.  Mendoza-Martinez,  372  U.  S.  144,  164. 
Without  procedural  safeguards,  regulatory  schemes  will 
tend  through  their  indiscriminate  application  to  inhibit 
the  activity  involved.  See  Marcus  v.  Search  Warrant, 
supra,  367  U.  S..  at  734-735. 

It  is  true  that  "[a]  construction  of  the  statute  which 
would  deny  all  opportunity  for  judicial  determination 
of  an  asserted  constitutional  right  is  not  to  be  favored." 
Lockerty  v.  Phillips,  319  U.  S.  182,  188.  However,  the 
text  and  history  of  this  section  compels  the  conclusion 
that  Congress  deliberately  chose  not  to  provide  for  pro- 
test either  to  the  Secretary  or  the  courts  from  any  desig- 
nation by  the  Secretary  of  a  facility  as  a  "defense 
facility."  The  absence  of  any  provision  in  this  regard 
contrasts  strongly  with  the  care  that  Congress  took  to 
provide  for  the  determination  by  the  SACB  that  the 
Party  is  a  Communist-action  organization,  and  for  judi- 
cial review  of  that  determination.  The  Act  "requires 
the  registration  only  of  organizations  which  .  .  .  are 
found  to  be  under  the  direction,  domination,  or  control 
of  certain  foreign  powers  and  to  operate  primarily  to 
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advance  certain  objectives.  This  finding  must  be  made 
after  full  administrative  hearing,  subject  to  judicial  re- 
view which  opens  the  record  for  the  reviewing  court's 
determination  whether  the  administrative  findings  as  to 
fact  are  supported  by  the  preponderance  of  the  evidence." 
Communist  Party  v.  SACB,  supra,  367  U.  S.,  at  86-87. 
In  contrast,  the  Act  nowhere  provides  for  an  administra- 
tive hearing  on  the  Secretary's  designation,  either  public 
or  private,  nor  is  his  finding  subject  to  review.  A  Party 
member  charged  with  notice  of  the  designation  must  quit 
the  Party  or  his  job;  he  cannot  contest  the  Secretary's 
action  on  trial  if  he  retains  both  and  is  prosecuted.® 

This  is  persuasive  evidence  that  the  matter  of  the 
designation  of  "defense  facilities"  was  purposely  com- 
mitted by  Congress  entirely  to  the  discretionary  judg- 
ment of  the  Secretary.  Unlike  the  opportunities  for 
hearing  and  judicial  review  afiforded  the  Party  itself,  the 
Party  member  was  not  to  be  heard  by  the  Secretary  to 
protest  the  designation  of  his  place  of  emplo>ment  as 
a  "defense  facility,"  nor  was  the  member  to  have  recourse 
to  the  courts.  This  pointed  distinction,  as  in  the  case 
of  the  statute  before  the  Court  in  Schilling  v.  Rogers, 


^  The  statute  contemplates  only  four  significant  findings  before 
criminal  liability  attaches:  (1)  that  the  Communist  Party  is  a 
"Conmiunist-action  organization";  (2)  that  defendant  is  a  member 
of  the  Communist  Party;  (3)  that  defendant  engaged  in  employ- 
ment at  a  "defense  facility";  and  (4)  that  he  had  notice  that  his 
place  of  employment  was  a  "defense  facility."  The  first  finding  was 
made  by  the  Subversive  Activities  Control  Board.  The  third  find- 
ing— that  the  shipyard  is  a  "defense  facility" — was  made  by  the 
Secretary'  of  Defense.  The  fourth  finding  refers  to  the  notice  re- 
quirement which  is  no  more  than  a  presumption  from  the  posting 
required  of  the  employer  by  §5(b).  Thus  the  only  issue  which 
a  defendant  can  effectively  contest  is  whether  he  is  a  Communist 
Party  member.  In  view  of  the  result  which  I  would  reach,  how- 
ever, I  need  not  consider  appellee's  argument  that  this  affords 
defendants  only  the  shadow  of  a  trial,  and  violates  due  process. 
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363  U.  S.  666,  674,  is  compelling  evidence  "that  in  this 
Act  Congress  was  advertent  to  the  role  of  the  courts, 
and  an  absence  in  any  specific  area  of  any  kind  of  pro- 
vision for  judicial  participation  strongly  indicates  a  legis- 
lative purpose  that  there  be  no  such  participation." 
This  clear  indication  of  the  congressional  plan,  coupled 
with  a  flexibility — as  regards  the  boundaries  of  the  Sec- 
retary's discretion — so  unguided  as  to  be  entirely  unguid- 
ing,  must  also  mean  that  Congress  contemplated  that 
an  affected  Party  member  was  not  to  be  heard  to  contend 
even  at  his  criminal  trial  that  the  Secretary  acted  beyond 
the  scope  of  his  powers,  or  that  the  designation  of  the 
particular  facility  was  arbitrary  and  capricious.  Cf. 
Estep  V.  United  States,  327  U.  S.  114. 

The  legislative  history  of  the  section  confirms  this 
conclusion.  That  history  makes  clear  that  Congress  was 
concerned  that  neither  the  Secretary's  reasons  for  a 
designation  nor  the  fact  of  the  designation  should  be 
publicized.  This  emerged  after  President  Truman  vetoed 
the  statute.  In  its  original  form  the  Act  required  the 
Secretary  to  "designate  and  proclaim,  and  from  time 
to  time  revise,  a  list  of  facilities  ...  to  be  promptly  pub- 
lished in  the  Federal  Register  .  .  .  ."  §5(6).  The 
President  commented  in  his  veto  message,  "[s]pies  and 
saboteurs  would  willingly  spend  years  of  effort  seeking 
to  find  out  the  information  that  this  bill  would  require 
the  Government  to  hand  them  on  a  silver  platter." 
H.  R.  Doc.  No.  708, 81st  Cong.,  2d  Sess.,  2  (1950).  Shortly 
after  this  Court  sustained  the  registration  provisions  of 
the  Act  in  SACB  v.  Communist  Party,  supra,  the  Act 
was  amended  at  the  request  of  the  Secretary  to  eliminate 
the  requirement  that  the  Ust  of  designated  facilities 
be  published  in  the  Federal  Register.  76  Stat.  91.  In- 
stead, the  list  is  classified  information.  Whether  or  not 
such  classification  is  practically  meaningful — in  light  of 
the  fact  that  notice  of  a  designation  must  be  posted  in 
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the  designated  facility — the  history  is  persuasive  against 
any  congressional  intention  to  provide  for  hearings  or 
judicial  review  that  might  be  attended  with  undesired 
publicity.  We  are  therefore  not  free  to  imply  limita- 
tions upon  the  Secretary's  discretion  or  procedural  safe- 
guards that  Congress  obviously  chose  to  omit.  Compare 
Cole  V.  Young,  351  U.  S.  536;  United  States  v.  Rumely, 
supra;  Ex  parte  Endo,  323  U.  S.  283,  299;  Japanese  Im- 
migrant Case,  189  U.  S.  86,  101 ;  see  Green  v.  McElroy, 
supra,  360  U.  S.,  at  507. 

Third.  The  indefiniteness  of  the  delegation  in  this  case 
also  results  in  inadequate  notice  to  affected  persons.  Al- 
though the  form  of  notice  provided  for  in  §  5  (b)  affords 
affected  persons  reasonable  opportunity  to  conform  their 
behavior  to  avoid  punishment,  it  is  not  enough  that  per- 
sons engaged  in  arguably  protected  activity  be  reason- 
ably well  advised  that  their  actions  are  subject  to  regula- 
tion. Persons  so  engaged  must  not  be  compelled  to 
conform  their  behavior  to  commands,  no  matter  how 
unambiguous,  from  delegated  agents  whose  authority  to 
issue  the  commands  is  unclear.  Marcus  v.  Search  War- 
rant, supra,  367  U.  S.,  at  736.  The  legislative  directive 
must  delineate  the  scope  of  the  agent's  authority  so  that 
those  affected  by  the  agent's  commands  may  know  that 
his  command  is  within  his  authority  and  is  not  his  own 
arbitrary  fiat.  Cramp  v.  Board  of  Public  Instruction,  368 
U.  S.  278;  Scull  v.  Virginia,  359  U.  S.  344;  WatHns  v. 
United  States,  supra,  354  U.  S.,  at  208-209.  There  is  no 
way  for  persons  affected  by  §5(a)(l)(D)  to  know 
whether  the  Secretary  is  acting  within  his  authority,  and 
therefore  no  fair  basis  upon  which  they  may  determine 
whether  or  not  to  risk  disobedience  in  the  exercise  of 
activities  normally  protected. 

Section  5(a)(1)(D)  denies  significant  employment 
rights  under  threat  of  criminal  punishment  to  persons 
simply  because  of  their  political  associations.    The  Gov- 
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ernment  makes  no  claim  that  Robel  is  a  security  risk. 
He  has  worked  as  a  machinist  at  the  shipyards  for  many 
years,  and  we  are  told  is  working  there  now.  We  are  in 
effect  invited  by  the  Government  to  assume  that  Robel 
is  a  law  abiding  citizen,  earning  a  living  at  his  chosen 
trade.  The  justification  urged  for  punishing  him  is  that 
Congress  may  properly  conclude  that  members  of  the 
Communist  Party,  even  though  nominal  or  inactive 
members  and  beheving  only  in  change  through  lawful 
means,  are  more  likely  than  other  citizens  to  engage  in 
acts  of  espionage  and  sabotage  harmful  to  our  national 
security.  This  may  be  so.  But  in  areas  of  protected 
freedoms,  regulation  based  upon  mere  association  and 
not  upon  proof  of  misconduct  or  even  of  intention  to  act 
unlawfully,  must  at  least  be  accompanied  by  standards 
or  procedural  protections  sufficient  to  safeguard  against 
indiscriminate  application.  "If  .  .  .  'liberty'  is  to  be 
regulated,  it  must  be  pursuant  to  the  law-making  func- 
tions of  Congress  .  .  .  [a]nd  if  that  power  is  delegated, 
the  standards  must  be  adequate  to  pass  scrutiny  by  the 
accepted  tests."    Kent  v.  Dulles,  357  U.  S.  116,  129. 
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United  States,  Appellant, 

V. 

Eugene  Frank  Robel. 


On  Appeal  From  the  United 
States  District  Court  for 
the  Western  District  of 
Washington. 


[December  11,  1967.] 

Mr.  Justice  White,  with  whom  Mr.  Justice  Harlan 
joins,  dissenting. 

The  Court  holds  that  because  of  the  First  Amendment 
a  member  of  the  Communist  Party  who  knows  that  the 
Party  has  been  held  to  be  a  Communist-action  organiza- 
tion may  not  be  barred  from  employment  in  defense 
establishments  important  to  the  security  of  the  Nation. 
It  therefore  refuses  to  enforce  the  contrary  judgments  of 
the  Legislative  and  Executive  Branches  of  the  Govern- 
ment.   Respectfully  disagreeing  with  this  view,  I  dissent. 

The  constitutional  right  found  to  override  the  public 
interest  in  national  security  defined  by  Congress  is  the 
right  of  association,  here  the  right  of  respondent  Robel 
to  remain  a  member  of  the  Communist  Party  after  being 
notified  of  its  adjudication  as  a  Communist-action  orga- 
nization. Nothing  in  the  Constitution  requires  this 
result.  The  right  of  association  is  not  mentioned  in  the 
Constitution.  It  is  a  judicial  construct  appended  to  the 
First  Amendment  rights  to  speak  freely,  to  asemble,  and 
to  petition  for  redress  of  grievances.^    While  the  right  of 


1  If  men  may  speak  as  individuals,  they  may  speak  in  groups 
as  well.  If  they  may  assemble  and  petition,  they  must  have  the 
right  to  associate  to  some  extent.  In  this  sense  the  right  of  associa- 
tion simply  extends  constitutional  protection  to  First  Amendment 
rights  when  exercised  with  others  rather  than  by  an  individual  alone. 
In  NAACP  v.  Alabama,  the  Court  said  that  the  freedom  to  associate 
for  the  advancement  of  beliefs  and  ideas  is  constitutionally  protected 
and  that  it  is  "immaterial  whether  the  beliefs  sought  to  be  advanced 
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association  has  deep  roots  in  history  and  is  supported  by 
the  inescapable  necessity  for  group  action  in  a  re- 
pubhc  as  large  and  complex  as  ours,  it  has  only  recently 
blossomed  as  the  controlhng  factor  in  constitutional 
litigation ;  its  contours  as  yet  lack  delineation.  Although 
oflBcial  interference  with  First  Amendment  rights  has 
drawn  close  scrutiny,  it  is  now  apparent  that  the  right 
of  association  is  not  absolute  and  is  subject  to  significant 
regulation  by  the  State.  The  law  of  criminal  conspiracy 
restricts  the  purposes  for  wTiich  men  may  associate  and 
the  means  they  may  use  to  implement  their  plans.  Labor 
unions,  and  membership  in  them,  are  intricately  con- 
trolled by  statutes,  both  federal  and  state,  as  are  political 
parties  and  corporations. 

The  relevant  cases  uniformly  reveal  the  necessity  for 
accommodating  the  right  of  association  and  the  pubhc 
interest.     NAACP  v.  Alabama,  357  U.  S.  449  (1958), 


by  association  pertain  to  political,  economic,  religious  or  cultural 
matters  .  .  .  ."  357  U.  S.  449,  460  (1958).  That  case  involved 
the  propagation  of  ideas  by  a  group  as  well  as  litigation  as  a  form 
of  petition.  The  latter  First  Amendment  element  was  also  involved 
in  NAACP  v.  Button,  371  U.  S.  415  (1963);  Railroad  Trainmen  v. 
Virginia  Bar,  377  U.  S.  1  (1964);  and  United  Mine' Workers  v. 
Illinois  Bar  Assn.,  ante,  p. .  The  activities  in  Eastern  R.  Presi- 
dents Conference  v.  Noerr  Motor  Freight,  Inc.,  365  U.  S.  127 
(1961),  although  commercially  motivated,  were  aimed  at  influencing 
legislative  action.  Whether  the  right  to  associate  is  an  independent 
First  Amendment  right  carrying  its  own  credentials  and  will  be  car- 
ried beyond  the  implementation  of  other  First  Amendment  rights 
awaits  a  definitive  answer.  In  this  coimection  it  should  be  noted 
that  the  Court  recently  dismissed,  as  not  presenting  a  substantial 
federal  question,  an  appeal  challenging  Florida  regulations  which 
forbid  a  Florida  accoimtant  from  associating  in  his  work,  whether  as 
partner  or  employee,  with  any  nonresident  accountant;  out-of- 
state  associations  are  barred  from  the  State  unless  every  partner 
is  a  qualified  Florida  accountant,  and  in  practice  only  Florida  resi- 
dents can  become  qualified  there.  Mercer  v.  Hemmings,  36  U.  S. 
L.  Week  3167  (Oct.  23,  1967). 
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which  contained  the  first  substantial  discussion  of  the 
right  in  an  opinion  of  this  Court,  exemplifies  the  judicial 
approach.  There,  after  noting  the  impact  of  official 
action  on  the  right  to  associate,  the  Court  inquired 
"whether  Alabama  has  demonstrated  an  interest  in 
obtaining  the  disclosures  it  seeks  from  petitioner  which 
is  sufficient  to  justify  the  deterrent  effect  which  we  have 
concluded  these  disclosures  may  well  have  on  the  free 
exercise  by  petitioner's  members  of  their  constitutionally 
protected  right  of  association."  357  U.  S.,  at  463.  The 
same  path  to  decision  is  evident  in  Bates  v.  City  of  Little 
Rock,  361  U.  S.  516  (1960) ;  NAACP  v.  Button,  371  U.  S. 
415  (1963);  and  Railroad  Trainmen  v.  Virginia  Bar, 
377  U.  S.  1  (1964).     Only  last  week,  in  United  Mine 

Workers  v.  Illinois  Bar  Assn.,  ante,  p.  ,  the  Court 

weighed  the  right  to  associate  in  an  organization  furnish- 
ing salaried  legal  services  to  its  members  against  the 
State's  interest  in  insuring  adequate  and  personal  legal 
representation,  and  found  the  State's  interest  insufficient 
to  justify  its  restrictions. 

Nor  does  the  Court  mandate  a  different  course  in  this 
case.  Apparently  "active"  members  of  the  Communist 
Party  who  have  demonstrated  their  commitment  to  the 
illegal  aims  of  the  Party  may  be  barred  from  defense 
facilities.  This  exclusion  would  have  the  same  deterrent 
effect  upon  associational  rights  as  the  statute  before  us, 
but  the  governmental  interest  in  security  would  override 
that  effect.  Also,  the  Court  would  seem  to  permit  barring 
respondent,  although  not  an  "active"  member  of  the 
Party,  from  employment  in  "sensitive"  positions  in  the 
defense  estabhshment.  Here,  too,  the  interest  in  antici- 
pating and  preventing  espionage  or  sabotage  would  out- 
weigh the  deterrent  impact  of  job  disqualification.  If 
I  read  the  Court  correctly,  associating  with  the  Commu- 
nist Party  may  at  times  be  deterred  by  barring  members 
from  employment  and  nonmembership  may  at  times  be 
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imposed  as  a  condition  of  engaging  in  defense  work.  In 
the  case  before  us  the  Court  simply  disagrees  with  the 
Congress  and  the  Defense  Department,  ruling  that  Robel 
does  not  present  a  sufficient  danger  to  the  national 
security  to  require  him  to  choose  between  membership 
in  the  Communist  Party  and  his  employment  in  a  defense 
facility.  Having  less  confidence  than  the  majority  in 
the  prescience  of  this  remote  body  when  dealing  with 
threats  to  the  security  of  the  country,  I  much  prefer 
the  judgment  of  Congress  and  the  Executive  Branch 
that  the  interest  of  respondent  in  remaining  a  member 
of  the  Communist  Party,  knowing  that  it  has  been 
adjudicated  a  Communist-action  organization,  is  less 
substantial  than  the  public  interest  in  excluding  him 
from  employment  in    critical  defense  industries. 

The  national  interest  asserted  by  the  Congress  is  real 
and  substantial.  After  years  of  study,  Congress  prefaced 
the  Subversive  Activities  Control  Act  of  1950,  64  Stat. 
987,  50  U.  S.  C.  §§  781-798,  with  its  findings  that  there 
exists  an  international  Communist  movement  which  by 
treachery,  deceit,  espionage,  and  sabotage  seeks  to  over- 
throw existing  governments ;  that  the  movement  operates 
in  this  country  through  Communist-action  oreganizations 
which  are  under  foreign  domination  and  control  and 
which  seek  to  overthrow  the  Government  by  any  neces- 
sary means,  including  force  and  violence;  that  the  Com- 
munist movement  in  the  United  States  is  made  up  of 
thousands  of  adherents,  rigidly  disciplined,  operating  in 
secrecy,  and  employing  espionage  and  sabotage  tactics 
in  form  and  manner  evasive  of  existing  laws.  Congress 
therefore,  among  other  things,  defined  the  character- 
istics of  Communist-action  organizations,  provided  for 
their  adjudication  by  the  SACB,  and  decided  that  the 
security  of  the  United  States  required  the  exclusion  of 
Communist-action  organization  members  from  employ- 
ment in  certain  defense  facilities.     After  long  and  com- 
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plex  litigation,  the  SACB  found  the  Communist  Party 
to  be  a  Communist-action  organization  within  the  mean- 
ing of  the  Act.  That  conclusion  was  affirmed  both  by 
the  Court  of  Appeals,  Communist  Party  v.  SACB,  107 
U.  S.  App.  D.  C.  279,  277  F,  2d  78  (1959),  and  this 
Court,  367  U.  S.  1  (1961).  Also  affirmed  were  the 
underlying  determinations,  required  by  the  Act,  that 
the  Party  is  directed  or  controlled  by  a  foreign  govern- 
ment or  organization,  that  it  operates  primarily  to  ad- 
vance the  aims  of  the  world  Communist  movement,  and 
that  it  sufiiciently  satisfies  the  criteria  of  Communist- 
action  organizations  specified  by  §  792  (e),  including  the 
finding  by  the  Board  that  many  Party  members  are  sub- 
ject to  or  recognize  the  discipline  of  the  controlling  for- 
eign government  or  organization.  This  Court  accepted 
the  congressional  appraisal  that  the  Party  posed  a  threat 
"not  only  to  existing  government  in  the  United  States, 
but  to  the  United  States  as  a  sovereign,  independent 

nation "    367  U.  S.,  at  95. 

Against  this  background  protective  measures  were 
clearly  appropriate.  One  of  them,  contained  in  §  784 
(a)(1)(D),  which  became  activated  with  the  affirmance 
of  the  Party's  designation  as  a  Communist-action  organi- 
zation, makes  it  unlawful  "[f]or  any  member  of  such 
organization,  with  knowledge  or  notice  . . .  that  such  order 
has  become  final  ...  to  engage  in  any  employment  in 
any  defense  facility  .  .  .  ."  A  defense  facility  is  any 
of  the  specified  types  of  establishment  "with  respect  to 
the  operation  of  which  [the  Secretary  of  Defense]  finds 
and  determines  that  the  security  of  the  United  States 
requires"  that  members  of  such  organizations  not  be 
employed.  Given  the  characteristics  of  the  Party,  its 
foreign  domination,  its  primary  goal  of  government  over- 
throw, the  discipline  which  it  exercises  over  its  members, 
and  its  propensity  for  espionage  and  sabotage,  the  exclu- 
sion of  members  of  the  Party  who  know  the  Party  is  a 

94-756   O  -  68  -  pt.  2  --  3    -  _ 
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Communist-action  organization  from  certain  defense 
plants  is  well  within  the  powers  of  Congress. 

Congress  should  be  entitled  to  take  suitable  precau- 
tionary measures.  Some  Party  members  may  be  no 
threat  at  all,  but  many  of  them  undoubtedly  are,  and  it 
is  exceedingly  difficult  to  identify  those  in  advance  of 
the  very  events  which  Congress  seeks  to  avoid.  If  Party 
members  such  as  Robel  may  be  barred  from  "sensitive 
positions,"  it  is  because  they  are  potential  threats  to 
security.  For  the  same  reason  they  should  be  excludable 
from  employment  in  defense  plants  which  Congress  and 
the  Secretary  of  Defense  consider  of  critical  importance 
to  the  security  of  the  country. 

The  statute  does  not  prohibit  membership  in  the  Com- 
munist Party.  Nor  are  respondent  and  other  Com- 
munists excluded  from  all  employment  in  the  United 
States,  or  even  from  all  defense  plants.  The  touchstones 
for  exclusion  are  the  requirements  of  national  security, 
and  the  facilities  designated  under  this  standard  amount 
to  only  about  one  percent  of  all  the  industrial  establish- 
ments in  the  United  States. 

It  is  this  impact  on  associational  rights,  although 
specific  and  minimal,  which  the  Court  finds  impermis- 
sible. But  as  the  statute's  dampening  effect  on  asso- 
ciational rights  is  to  be  weighed  against  the  asserted  and 
obvious  government  interest  in  keeping  members  of 
Communist-action  groups  from  defense  facilities,  it  would 
seem  important  to  identify  what  interest  Robel  has  in 
joining  and  remaining  a  member  of  a  group  whose  pri- 
mary goals  he  may  not  share.  We  are  unenlightened, 
however,  by  the  opinion  of  the  Court  or  by  the  record 
in  this  case,  as  to  the  purposes  which  Robel  and  others 
like  him  may  have  in  associating  with  the  Party.  The 
legal  aims  and  programs  of  the  Party  are  not  identified 
or  appraised  nor  are  Robel's  activities  as  a  member  of 
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the  Party.  The  Court  is  left  with  a  vague  and  form- 
less concept  of  associational  rights  and  its  own  notions 
of  what  constitutes  an  unreasonable  risk  to  defense 
facilities. 

The  Court  says  that  mere  membership  in  an  associa- 
tion with  knowledge  that  the  association  pursues  unlaw- 
ful aims  cannot  be  the  basis  for  criminal  prosecution, 
Scales  V.  United  States,  367  U.  S.  203  (1961),  or  for 
denial  of  a  passport,  Aptheker  v.  Secretary  of  State,  378 
U.  S.  500  (1964).  But  denying  the  opportunity  to  be 
employed  in  some  defense  plants  is  a  much  smaller  deter- 
rent to  the  exercise  of  associational  rights  than  denial 
of  a  passport  or  a  criminal  penalty  attached  solely  to 
membership,  and  the  Government's  interest  in  keeping 
potential  spies  and  saboteurs  from  defense  plants  is 
much  greater  than  its  interest  in  keeping  disloyal  Ameri- 
cans from  traveling  abroad  or  in  committing  all  Party 
members  to  prison.  The  "delicate  and  difl&cult  judg- 
ment" to  which  the  Court  refers  should  thus  result  in 
a  different  conclusion  from  that  reached  in  the  Scales 
and  Aptheker  cases.^ 

The  Court's  motives  are  worthy.  It  seeks  the  widest 
bounds  for  the  exercise  of  individual  hberty  consistent 
with  the  security  of  the  country.    In  so  doing  it  arro- 
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2 1  cannot  agree  with  my  Brother  Brennan  that  Congress  dele- 
gated improperly  when  it  authorized  the  Secretary  of  Defense  to 
determine  "with  respect  to  the  operation  of  which  [defense  facih- 
ties]  .  .  .  the  security  of  the  United  States  requires  the  apphcation 
of  the  provisions  of  subsection  (a)  of  this  section."  Rather  I  think 
this  is  precisely  the  sort  of  apphcation  of  a  legislative  determination 
to  specific  facts  within  the  administrator's  expertise  that  today's 
complex  governmental  structure  requires  and  that  this  Court  has 
frequently  upheld.  E.  g.,  Yakus  v.  United  States,  321  U.  S.  414 
(1944).  I  would  reject  also  appellee's  contention  that  the  statute 
is  a  bill  of  attainder.  See  United  States  v.  Brown,  381  U.  S.  437, 
462  (1965)  (White,  J.,  dissenting). 
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gates  to  itself  an  independent  judgment  of  the  require- 
ments of  national  security.  These  are  matters  about 
which  judges  should  be  wary.     James  Madison  wrote: 

"Security  against  foreign  danger  is  one  of  the 
primitive  objects  of  civil  society.  .  .  . 

".  .  .  The  means  of  security  can  only  be  regu- 
lated by  the  means  and  the  danger  of  attack.  They 
will  in  fact  be  ever  determined  by  these  rules,  and 
by  no  others.  It  is  in  vain  to  oppose  constitutional 
barriers  to  the  impulse  of  self-preservation.  It  is 
worse  than  in  vain;  because  it  plants  in  the  Consti- 
tution itself  necessary  usurpations  of  power,  every 
precedent  of  which  is  a  germ  of  unnecessary  and 
multiplied  repetitions."  ^ 


3  The  Federalist  No.  41  (Cooke  ed.  1961)  269-270. 
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GREENE  V.  Mcelroy  et  al. 

CERTIORARI  TO  tHE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE   DISTRICT   OF   COLUMBIA   CIRCUIT, 

No.  180.    Argued  April  1,  1959.— Decided  June  29,  1959. 

Petitioner,  an  aeronautical  engineer,  was  general  manager  of  a  pri- 
vate corporation  engaged  in  developing  and  producing  for  the 
Armed  Forces  goods  involving  military  secrets,  under  contracts 
requiring  the  corporation  to  exclude  from  its  premises  persons 
not  having  security  clearances.  Under  regulations  promulgated 
by  the  Secretary-  of  Defense  without  explicit  authorization  by 
either  the  President  or  Congress,  and  after  administrative  hearings 
in  which  he  was  denied  access  to  much  of  the  information  adverse 
to  him  and  any  opportunity  to  confront  or  cross-examine  wit- 
nesses against  him,  petitioner  was  deprived  of  his  security  clearance 
on  the  grounds  of  alleged  Conamunistic  associations  and  sympathies. 
As  a  consequence,  the  corpwraticm  discharged  him  and  he  was 
unable  to  obtain  other  employment  as  an  aeronautical  engineer. 
He  sued  for  a  judgment  declaring  that  the  revocation  of  his 
security  clearance  was  unlawful  and  void  and  an  order  restraining 
the  Secretaries  of  the  Armed  Forces  from  acting  pursuant  to  it. 
Held:  In  the  absence  of  explicit  authorization  from  either  the 
President  or  Congress,  the  Secretaries  of  the  Armed  Forces  were 
not  authorized  to  deprive  petitioner  of  his  job  in  a  proceeding 
in  which  he  was  not  afforded  the  safeguards  of  confrontation  and 
cross-examination.    Pp.  475-508. 

(a)  Neither  Executive  Order  No.  10290  nor  Executive  Order 
No.  10501  empowers  any  executive  agency  to  fashion  security 
programs  whereby  persons  are  deprived  of  their  civilian  ^iidploy- 
ment  and  of  the  opportunity  of  continued  activity  in  their  chosen 
professions  without  being  accorded  the  chance  to  challenge  effec- 
tively the  evidence  and  testimony  upon  which  an  adverse  security 
determination  might  rest.    Pp.  500-502. 

(b)  Neither  the  National  Security  Act  of  1947  nor  the  Armed 
Services  Procurement  Act  of  1947,  even  when  read  in  conjunction 
with  18  U.  S.  C.  §  798,  making  it  a  crime  to  communicate  to 
unauthorized  persons  information  concerning  cryptographic  or  in- 
telligence activities,  and  50  U.  S.  C.  §  783  (b),  making  it  a  crime 
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for  an  officer  or  employee  of  the  United  States  to  communicate 
classified  information  to  agents  of  foreign  governments  or  officers 
and  members  of  "Communist  organizations/'  constitutes  an  au- 
thorization to  create  an  elaborate  clearance  program  under  which 
perscms  may  be  seriously  resti^ined  in  their  employment  oppor- 
tunities through  a  denial  of  clearance  without  the  safeguards  of 
cross-examination  and  confrontation.    Pp.  502-504. 

(c)  Congressional  ratification  of  the  security  clearance  i^roce- 
dures  cannot  be  implied  from  the  continued  appropriation  of  funds 
to  finance  aspects  of  the  program  fashioned  by  the  Department  of 
Defense.    Pp.  504-505. 

(d)  In  this  area  of  questionable  constitutionality,  this  Court 
will  not  hold  that  a  person  may  be  deprived  of  the  right  to  follow 
his  chosen  profession  without  full  hearings  where  accusers  may 
be  confronted  and  cross-examined,  when  neither  the  President  nor 
Congress  has  explicitly  authorized  such  procedure.    Pp.  506-508. 

103  U.  S.  App.  D.  C.  87,  254  F.  2d  944,  reversed  and  cause  remanded. 

Carl  W.  Beruefjy  argued  the  cause  and  filed  a  brief  for 
petitioner. 

Assistant  Attorney  General  Doub  argued  the  cause  for 
respondents.  With  him  on  the  brief  were  Solicitor  Gen- 
eral Rankin,  Samuel  D.  Slade  and  Bernard  Cedarbaum. 

David  I.  Shapiro  filed  a  brief  for  the  American  Civil 
Liberties  Union,  as  amicus  curiae,  urging  reversal. 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of 
the  Court. 

This  case  involves  the  validity  of  the  Government's 
revocation  of  security  clearance  granted  to  petitioner, 
an  aeronautical  engineer  employed  by  a  private  manufac- 
turer which  produced  goods  for  the  armed  services.  Peti- 
tioner was  discharged  from  his  employment  solely  as  a 
consequence  of  the  revocation  because  his  access  to  classi- 
fied information  was  required  by  the  nature  of  his  job. 
After  his   discharge,   petitioner   was   unable   to   secure 


AMENDING  SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF    19  50    1603 

OCTOBER  TERM,  1958. 

Opinion  of  the  Court.  360 U.S. 

employment  as  an  aeronautical  engineer  and  for  all  prac- 
tical purposes  that  field  of  endeavor  is  now  closed  to  him. 

Petitioner  was  vice  president  and  general  manager  of 
Engineering  and  Research  Corporation  (ERCO),  a  busi- 
ness devoted  primarily  to  developing  and  manufacturing 
various  mechanical  and  electronic  products.  He  began 
this  employment  in  1937  soon  after  his  graduation  from 
the  Guggenheim  School  of  Aeronautics  and,  except  for  a 
brief  leave  of  absence,  he  stayed  with  the  firm  until  his 
discharge  in  1953.  He  was  first  employed  as  a  junior 
engineer  and  draftsman.  Because  of  the  excellence  of 
his  work  he  eventually  became  a  chief  executive  officer  of 
the  firm.  During  his  career  with  ERCO,  he  was  credited 
with  the  expedited  development  of  a  complicated  elec- 
tronic flight  simulator  and  with  the  design  of  a  rocket 
launcher,  both  of  which  were  produced  by  ERCO  and  long 
used  by  the  Navy. 

During  the  post- World  War  II  period,  petitioner  was 
given  security  clearances  on  three  occasions.*  These  were 
required  by  the  nature  of  the  projects  undertaken  by 
ERCO  for  the  various  armed  services.^    On  November  21, 


^  Petitioner  was  given  a  Confidential  clearance  by  the  Army  on 
August  9,  1949,  a  Top  Secret  clearance  by  the  Assistant  Chief  of 
Staff  G-2,  Military  District  of  Washington  on  November  9,  1949, 
and  a  Top  Secret  clearance  by  the  Air  Materiel  Command  on  Feb- 
ruary 3,  1960. 

^  ERCO  did  classified  contract  work  for  the  various  services.  In 
1951,  in  connection  with  a  classified  research  project  for  the  Navy, 
it  entered  into  a  security  agreement  in  which  it  undertook  "to  pro- 
vide and  maintain  a  system  of  security  controls  within  its  .  .  .  own 
organization  in  accordance  with  the  requirements  of  the  Department 
of  Defense  Industrial  Security  Manual  .  .  ."  The  Manual,  in  turn, 
provided  in  paragraphs  4  (e)  and  6:      ,.  ' 

"The  Contractor  shall  exclude  (this  does  not  imply  the  dismissal 
or  separation  of  any  employee)  from  any  part  of  its  plants,  factories, 
or  sites  at  which  work  for  any  military  department  is  being  per- 
formed, any  person  or  persons  whom  the  Secretary  of  the  military 
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1951,  however,  the  Army-Navy-Air  Force  Personnel  Secu- 
rity Board  (PSB)  advised  ERCO  that  the  company's 
clearances  for  access  to  classified  information  were  in 
jeopardy  because  of  a  tentative  decision  to  deny  petitioner 
access  to  classified  Department  of  Defense  information 
and  to  revoke  his  clearance  for  security  reasons.^  ERCO 
was  invited  to  respond  to  this  notification.  The  corpora- 
tion, through  its  president,  informed  PSB  that  petitioner 
had  taken  an  extended  furlough  due  to  the  Board's  action. 
The  ERCO  executive  also  stated  that  in  his  opinion  peti- 
tioner was  a  loyal  and  discreet  United  States  citizen  and 
that  his  absence  denied  to  the  firm  the  services  of  an 
outstanding  engineer  and  administrative  executive.  On 
December  11,  1951,  petitioner  was  informed  by  the  Board 
that  it  had  "decided  that  access  by  you  to  contract  work 
and  information  [at  ERCO]   .  .  .  would  be  inimical  to 


department  concerned  or  his  duly  authorized  representative,  in  the 
interest  of  security,  may  designate  in  writing. 

"No  individual  shall  be  permitted  to  have  access  to  classified  matter 
unless  cleared  by  the  Government  or  the  Contractor,  as  the  case  may 
be,  as  specified  in  the  following  subparagraphs  and  then  he  will  be 
given  access  to  such  matter  only  to  the  extent  of  his  clearance.  .  .  ." 
^  The  P*SB  was  created  pursuant  to  an  interim  apreemctit  dated 
October  9,  1947,  between  the  Army,  Navy,  and  Air  Forcf  and  pursu- 
ant to  a  memorandum  of  agreement  between  x\w  Provof-t  Marshal 
General  and  the  Air  Provost  Marshal,  dated  March  17,  1948.  "It 
was  a  three-man  board,  with  one  representative  from  eacli  of  the 
military  departments  ....  Its  functions  were  to  print  or  deny 
clearance  for  employment  on  aeronautical  or  classified  ''»)titrart  work 
when  such  consent  was  required,  and  to  "-usjK^nd  individuals,  whose 
continued  employment  was  considered  inimical  to  the  security  inter- 
ests of  the  United  States,  from  employment  on  classified  work." 
Report  of  the  Commission  on  Government  Security,  1957,  S.  Doc. 
No.  64,  85th  Cong.,  Ist  Sess.  239.  It  established  its  own  procedures 
which  were  approved  by  the  Secretaries  of  the  Army,  Navy,  and 
Air  Force.  See  "Procedures  Governing  tho  .Army-Navy-Air  Force 
Personnel  Security  Board,  dated  19  June  1950  " 
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the  best  interests  of  the  United  States."  Accordingly,  the 
PSB  revoked  petitioner's  clearances.  He  was  informed 
that  he  could  seek  a  hearing  before  the  Industrial  Employ- 
ment Review  Board  (lERB),  and  he  took  this  course.* 
Prior  to  the  hearing,  petitioner  received  a  letter  inform- 
ing him  that  the  PSB  action  was  based  on  information 
indicating  that  between  1943  and  1947  he  had  associated 
with  Communists,  visited  officials  of  the  Russian  Embassy, 
and  attended  a  dinner  given  by  an  allegedly  Communist 
Front  organization.® 

On  January  23,  1952,  petitioner,  with  counsel,  appeared 
before  the  lERB.  He  was  questioned  in  detail  concern- 
ing his  background  and  the  information  disclosed  in  the 
lERB  letter.  In  response  to  numerous  and  searching 
questions  he  explained  in  substance  that  specific  "suspect" 
persons  with  whom  he  was  said  to  have  associated  were 
actually  friends  of  his  ex-wife.  He  explained  in  some 
detail  that  during  his  first  marriage,  which  lasted  from 


*  The  lERB  was  a  four-member  board  which  was  given  jurisdiction 
to  hear  and  review  appeals  from  decisions  of  the  PSB.  Its  charter, 
dated  7  November  1949  and  signed  by  the  Secretaries  of  the  Army, 
Navy,  and  Air  Force,  contemplated  that  it  would  afford  hearings  to 
persons  denied  clearance.  And  see  "Procedures  Governing  Appeals 
to  the  Industrial  Employment  Review  Board,  dated  7  November 
1949." 

'  The  letter  read,  in  part: 

"That  over  a  period  of  years,  1943-1947,  at  or  near  Washington, 
D.  C,  you  have  closely  and  sympathetically  associated  with  persons 
who  are  reported  to  be  or  to  have  been  members  of  the  Communist 
Party;  that  during  the  period  1944-1947  you  entertained  and  were 
visited  at  your  home  by  miUtary  representatives  of  the  Russian 
Embassy,  Washington,  D.  C;  that,  further,  you  attended  social  func- 
tions during  the  period  1944-1947  at  the  Russian  Embassy,  Wash- 
ington, D.  C;  and  on  7  April  1947  attended  the  Southern  Conference 
for  Human  Welfare,  Third  Annual  Dinner,  Statler  Hotel,  Washing- 
ton, D.  C.  (Cited  as  Communist  Front  organization.  Congressional 
Committee  on  Un-American  Activities)." 
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1942  through  1947,  his  then  wife  held  views  with  which 
he  did  not  concur  and  was  friendly  with  associates  and 
other  persons  witii  whom  he  had  little  in  common.  He 
stated  that  these  basic  disagreements  were  the  prime  rea- 
sons that  the  marriage  ended  in  failure.  He  attributed 
to  his  then  wife  his  attendance  at  the  dinner,  his  member- 
ship in  a  bookshop  association  which  purportedly  was  a 
"front"  organization,  and  the  presence  in  his  home  of 
"Communist"  publications.  He  denied  categorically  that 
he  had  ever  been  a  "Communist"  and  he  spoke  at  length 
about  his  dislike  for  "a  theory  of  Government  which 
has  for  its  object  the  common  ownership  of  property." 
Lastly,  petitioner  explained  that  his  visits  to  persons 
in  various  foreign  embassies  (including  the  Russian 
Embassy)  were  made  in  connection  with  his  attempts  to 
sell  ERCO's  products  to  their  Governments.  Petitioner's 
witnesses,  who  included  top-level  executives  of  ERCO 
and  a  number  of  military  officers  who  had  worked  with 
petitioner  in  the  past,  corroborated  many  of  petitioner's 
statements  and  testified  in  substance  that  he  was  a 
loyal  and  discreet  citizen.  These  top-level  executives  of 
ERCO,  whose  right  to  clearance  was  never  challenged, 
corroborated  petitioner's  testimony  concerning  his  reasons 
for  visiting  the  Russian  Embassy. 

The  Government  presented  no  witness's.  It  was  ob- 
vious, however,  from  the  questions  posed  to  petitioner 
and  to  his  witnesses,  that  the  Board  relied  on  confidential 
reports  which  were  never  made  available  to  i)ctitioner. 
These  reports  apparently  were  compilations  of  statements 
taken  from  various  persons  contacted  by  an  investigatory 
agency.  Petitioner  had  no  opportunity  to  confront  and 
question  persons  whose  statements  reflected  adversely  on 
him  or  to  confront  the  government  investigators  who  took 
their  statements.  Moreover,  it  seemed  evident  that  the 
Board  itself  had  never  questioned  the  investigators  and 
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had  never  seen  those  persons  whose  statements  were  the 
subject  of  their  reports. 

On  January  29,  1952,  the  lERB,  on  the  basis  of  the 
testimony  given  at  the  hearing  and  the  confidential  re- 
ports, reversed  the  action  of  the  PSB  and  informed 
petitioner  and  ERCO  that  petitioner  was  authorized  to 
work  on  Secret  contract  work. 

On  March  27,  1953,  the  Secretary  of  Defense  abolished 
the  PSB  and  lERB  and  directed  the  Secretaries  of  the 
three  armed  services  to  establish  regional  Industrial  Per- 
sonnel Security  Boards  to  coordinate  the  industrial  secu- 
rity program.^  The  Secretaries  were  also  instructed  to 
establish   uniform  standards,  criteria,  and  procedures.^ 


«  The  Boards  were  aboHshed  pursuant  to  a  memorandum  of  March 
27,  1953,  issued  by  the  Secretary  of  Defense  to  the  Secretaries  of 
the  Arm}',  Navy,  and  Air  Force  and  to  the  Chairman  of  the  Muni- 
tions Board.    It  provided  in  part: 

"5.  The  Department  of  the  Army,  Navy  and  Air  Force  shall  estab- 
lish such  number  of  geographical  regions  within  the  United  States 
as  seems  appropriate  to  the  work-load  in  each  region.  There  shall 
then  be  established  within  each  region  an  Industrial  Personnel  Secu- 
rity Board  This  board  shall  consist  of  two  separate  and  distinct 
divisions,  a  Screening  Division  and  an  Appeal  Division,  with  equal 
representation  of  the  Departments  of  the  Army,.  Navy  and  Air  Force 
on  each  such  division.  The  Appeal  Division  shall  have  jurisdiction 
to  hear  appeals  from  the  decision  of  the  Screening  Division  and  its 
decisions  shall  be  determined  by  a  majority  vote  which  shall  be 
final,  subject  only  to  reconsideration  on  its  own  motion  or  at  the 
request  of  the  appellant  for  good  cause  shown  or  at  the  request  of 
the  Secretary  of  any  military  department." 

^  The  memorandum  from  the  Secretary  of  Defense  also  provided: 

"6.  The  Secretaries  of  the  Army,  Navy  and  Air  Force,  shall  within 
thirty  days  (30),  establish  such  geographical  regions  and  develop  joint 
uniform  standards,  criteria,  and  detailed  procedures  to  implement  the 
above-described  program.  In  developing  the  standards,  criteria,  and 
procedures,  full  consideratioUj  shall  be  given  to  the  rights  of  indi- 
viduals, consistent  with  security  requirements.    After  approval  by 
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Cases  pending  before  the  PSB  and  lERB  were  referred  to 
these  new  Boards."  During  the  interim  period  between 
the  abolishment  of  the  old  program  and  the  implementa- 
tion of  the  new  one,  the  Secretaries  considered  themselves 
charged  with  administering  clearance  activities  under 
previously  stated  criteria." 

On  April  17,  1953,  respondent  Anderson,  the  Secretary 
of  the  Navy,  wrote  ERCO  that  he  had  reviewed  peti- 
tioner's case  and  had  concluded  that  petitioner's  "con- 
tinued access  to  Navy  classified  security  information 
[was]  inconsistent  with  the  best  interests  of  National 
Security."  No  hearing  preceded  this  notification.  He 
requested  ERCO  to  exclude  petitioner  "from  any  part 
of  your  plants,  factories  or  sites  at  which  classified  Navy 
projects  are  being  carried  out  and  to  bar  him  access  to 
all  Navy  classified  information,"  He  also  advised  the 
corporation  that  petitioner's  case  was  being  referred  to 
the  Secretary  of  Defense  with  the  recommendation  that 
the  lERB's  decision  of  January  29,  1952,  be  overruled. 
ERCO  had  no  choice  but  to  comply  with  the  request.^** 


the  Secretaries  of  the  Army,  Navy,  and  Air  Force,  the  standards, 
criteria,  and  procedures  shall  govern  the  operations  of  the  Board." 

"The  memorandum  provided: 

"7.  All  cases  pending  before  the  Army-Navy-Air  Force  l*ersonnei 
Security  Board  and  the  Indu.strial  Employment  I^eview  Board  .'•hall 
be  referred  for  action  under  this  order  to  the  approi)riate  Industrial 
Personnel  Security  Board." 

®  The  memorandum  further  provided : 

"4.  The  Criteria  Governing  Actions  by  the  Imlustrial  Emi)loyment 
Review  Board,  dated  7  November  1949,  as  revised  10  NovemWr  1050, 
and  approved  by  the  Secretaries  of  the  Army,  .Navy,  and  Air  Force, 
shall  govern  security  clearances  of  indut^trial  farilitie,'^  and  industrial 
personnel  by  the  Secretaries  of  the  Army,  Navy  .md  Air  Force  until 
such  time  as  uniform  criteria  arc  est,-»blir«h>d  m  connection  with 
paragraph  6  of  this  memorandum." 

^°See  note  2,  supra. 
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This  led  to  petitioner's  discharge."  ERCO  informed  the 
Navy  of  what  had  occurred  and  requested  an  opportunity 
to  discuss  the  matter  in  view  of  petitioner's  importance 
to  the  firm.'*   The  Navy  replied  that  "[ajs  far  as  the  Navy 


"  The  Chairman  of  the  Board  of  ERCO,  Colonel  Henry  Berliner, 
later  testified  by  affidavit  as  follows: 

"During  the  year  1953,  and  for  many  years  previous  thereto,  I 
was  the  principal  stockhdder  of  Engineering  and  Research  Corpora- 
tion, a  corporation  which  had  its  principal  place  of  business  at  River- 
dale,  Maryland.  I  was  also  the  chairman  of  the  board,  and  the 
principal  executive  officer  of  this  corporation. 

"I  am  acquainted  with  William  Lewis  Greene.  Prior  to  the  month 
of  April,  1953,  Mr.  Greene  was  Vice-President  in  charge  of  engineer- 
ing and  General  Manager  of  Engineering  and  Research  Corp<Hntion. 
He  has  been  employed  by  this  corporation  since  1937.  His  progress 
in  the  company  had  been  consistent.  He  was  one  of  our  most  valued 
and  valuable  employees,  and  was  responsib)e  for  much  of  the  work 
which  Engineering  and  Research  Corporation  was  doing.  In  April, 
1953,  the  company  received  a  letter  from  the  Secretary  of  the  Navy 
advising  us  that  clearance  had  been  denied  to  Mr.  Greene  and  advis- 
ing us  that  it  would  be  necessary  to  bar  him  from  access  to  our  plant. 
In  view  of  his  position  with  the  company,  there  was  no  work  which  he 
could  do  in  light  of  this  denial  of  clearance  by  the  Navy.  Am  a  result, 
it  was  necessary  for  the  company  to  discharge  him.  There  was  no 
other  reason  for  Mr.  Greene's  discharge,  and  in  the  absence  of  the 
letter  referred  to,  he  could  have  continued  in  the  employment  of 
Engineering  and  Research  Corporation  indefinitely." 

'^  The  President  of  ERCO  wrote  to  the  Secretary  of  the  Navy  as 
follows : 

"The  Honorable  R.  B.  Anderson 
"Secretary  of  the  Navy 
"Washington  25,  D.  C. 
"My  dear  Mr.  Secretary: 

"Receipt  is  acknowledged  of  your  letter  of  AprU  17,  1953  in  which 
you  state  that  you  have  reviewed  the  case  history  file  on  William 
Lewis  Greene  and  have  concluded  that  his  continued  access  to  Navy 
classified  security  information  is  inconsistent  with  the  best  intere8t« 
of  National  Security. 

"You  request  this  company  to  exclude  Mr.  Greene  from  our  phmt«, 
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Department  is  concerned,  any  further  discussion  on  this 
problem  at  this  time  will  serve  no  useful  purpose." 

Petitioner  asked  for  reconsideration  of  the  decision. 
On  October  13,  1953,  the  Navy  wrote  to  him  stating  that 
it  had  requested  the  Eastern  Industrial  Personnel  Security 
Board  (EIPSB)  to  accept  jurisdiction  and  to  arrive  at  a 
final  determination  concerning  petitioner's  status."    Var- 


factories  or  sites  and  to  bar  him  from  information,  in  the  inter- 
ests of  protecting  Navy  classiiSed  projects  and  classified  security 
information. 

"In  accordance  with  your  request,  please  be  advised  that  since 
receipt  of  your  letter  this  company  has  excluded  Mr.  Grei'ne  from 
any  part  of  our  plants,  factories  or  sites  and  barred  him  access  to 
all  classified  security  information. 

"For  your  further  information,  Mr,  Greene  tendered  his  resigna- 
tion as  an  officer  of  this  corporation  and  has  left  the  plant.  We 
shall  have  no  further  contact  with  him  until  his  status  is  clarified 
although  we  have  not  yet  formally  accepted  his  resignation. 

"Mr.  Greene  is  Vice  President  of  this  company  in  charge  of  en- 
gineering. His  knowledge,  experience  and  executive  ability  have 
proven  of  inestimable  value  in  the  past.  The  loss  of  his  services  at 
this  time  is  a  serious  blow  to  company  operations.  Accordingly,  we 
should  like  the  privilege  of  a  personal  conference  to  discuss  the 
matter  further. 

"Furthermore,  you  state  that  you  are  referring  the  case  to  the 
Secretary  of  Defense  recommending  that  the  Industrial  Employment 
Review  Board's  decision  of  January  29,  1952  be  overruled  If  it  is 
appropriate,  we  should  like  very  much  to  have  the  privilege  of 
discussing  the  matter  with  the  Secretary  of  Defense. 

"Please  accept  our  thanks  for  any  official  courtesies  which  you  are 
in  a  position  to  extend. 

"Respectfully  yours, 

"Engineering  and  Research  Corporation 

"By  /a/  L.  A.  Wells" 

*•  On  May  4,  1953,  pursuant  to  the  memorandum  of  the  Secretary 
of  Defense  dated  March  27,  1953,  see  note  6,  supra,  the  Secretaries 
of  the  military  departments  established  regional  Industrial  Personnel 
Security  Boards  governed  by  generalized  standards,  criteria,  and 
procedures. 
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ious  letters  were  subsequently  exchanged  between  peti- 
tioner's counsel  and  the  EIPSB.  These  resulted  finally 
in  generahzed  charges,  quoted  in  the  margin,  incorporat- 
ing the  information  previously  discussed  with  petitioner 
at  his  1952  hearing  before  the  lERB." 


^*  The  specifications  were  contained  in  a  letter  to  petitioner's 
counsel  dated  April  9,  1954,  which  was  sent  nineteen  days  before 
the  hearing.    That  letter  provided  in  part: 

"Security  considerations  permit  disclosure  of  the  following  infomaa- 
tion  that  has  thus  far  resulted  in  the  denial  of  clearance  to  Mr. 
Greene : 

"1.  During  1942  SUBJECT  was  a  member  of  the  Washington 
Book  Shop  Association,  an  organization  that  has  been  officially  cited 
by  the  Attorney  General  of  the  United  States  as  Communist  and 
subversive. 

"2.  subject's  first  wife,  Jean  Hinton  Greene,  to  whom  he  was 
married  from  approximately  December  1942  to  approximately  De- 
cember 1947,  was  an  ardent  Communist  during  the  greater  part  of 
the  pt'riod  of  the  marriage. 

"3.  During  the  period  of  SUBJECT'S  first  marriage  he  and  his 
wife  had  many  Communist  pubUcations  in  their  home,  including  the 
'Daily  Worker';  'Soviet  Russia  Today';  'In  Fact';  and  Karl  Marx's 
'Das  Kapital.' 

"4.  Many  apparently  reliable  witnesses  have  testified  that  during 
the  period  of  SUBJECT'S  first  marriage  his  personal  political  sym- 
pathies were  in  general  accord  with  those  of  his  wife,  in  that  he  was 
sympathetic  towards  Russia;  followed  the  Communist  Party  'line'; 
presented  'fellow-traveller'  arguments;  was  apparently  influenced 
by  'Jean's  wild  theories';  etc.  [Nothing  in  the  record  establishes  that 
any  witness  "testified"  at  any  hearing  on  these  subjects  and  every- 
thing in  the  record  indicates  that  they  could  have  done  no  more 
than  make  such  statements  to  investigative  officers.] 

"5.  In  about  1946  SUBJECT  invested  approximately  $1000.  in 
the  Metropolitan  Broadcasting  Corporation  and  later  became  a  di- 
rector of  its  Radio  Statimi  WQQW.  It  has  been  reliably  reported 
that  many  of  the  stockholders  of  the  Corporation  were  CommunistA 
or  pro-Communists  and  that  the  news  oovert^e  and  radio  programs 
of  Station  WQQW  frequently  paralleled  the  Communist  Party  'line.' 
[This  station  is  now  Station  WGMS,  Washington's  "Good  Mudc 
Station."    Petitioner  stated  that  he  invested  money  in  the  station 
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On  April  28,  1964,  mote  than  one  year  after  the 
Secretary  took  action,  and  for  the  two  days  thereafter, 
petitioner  presented  his  case  to  the  EIPSB  and  was 
cross-examined  in  detail.     The  hearing  began  with  a 

because  be  tiked  claaaical  music  and  he  cooisidered  it  a  good 
investment.] 

"6.  On  7  April  1947  SUBJECT  and  his  wife  Jean  attended  the 
Third  Annual  Dinner  of  the  Southern  Conference  for  Human  Wel- 
fare, an  organization  that  has  been  ofBeiaUy  cited  as  a  Communist 
front.  [This  dinner  was  also  attended  by  many  Washington  notables, 
including  several  members  of  this  Court.] 

"7.  Beginning  about  1942  and  oontinuii^  for  several  years  there- 
after SUBJECT  maintained  sympathetic  associations  with  \arious 
officials  of  the  Soviet  fknbassy,  including  Major  Coustantine  I. 
Ovchinnikov,  Cd.  Pavd  F.  Berezin,  Major  Pavel  N.  Asseev,  Col. 
Ilia  M.  Saraev,  and  Col.  Anatoly  Y.  Golkovsky.  [High-level  execu- 
tives of  ERCO,  as  above  noted,  testified  that  these  associations  were 
carried  on  to  secure  business  for  the  corporation.] 

"8.  During  1946  and  1947  SUBJECT  had  frequent  sympathetic 
association  with  Dr.  Vaso  Syrzentic  of  the  Yugoslav  Embassy.  Dr. 
Syrzentic  has  been  identified  as  an  agent  of  the  International  Com- 
munist Party.  [Petitioner  testified  that  he  met  this  individual  once 
in  connection  with  a  business  transaction.] 

"9.  During  1943  SUBJECT  was  in  contact  with  Col.  Alexander 
Hess  of  the  Czechoslovak  Embassy,  who  has  been  identified  as  an 
agent  of  the  Red  Army  Intelligence.  [This  charge  was  apparently 
abandoned  as  no  adverse  finding  was  based  on  it.] 

"10.  During  1946  and  1947  SUBJECT  maintained  close  and  sym- 
pathetic association  with  Mr.  and  Mrs.  Nathan  Gregory  Silvermaster 
and  William  Ludwig  Ullman.  Silvermaster  and  Ullman  have  been 
identified  as  members  of  a  Soviet  Espionage  Apparatus  active  in 
Washington,  D.  C,  during  the  1940'8.  [Silvermaster  was  a  top 
economist  in  the  Department  of  Agriculture  and  the  direct  sui)erior 
of  petitioner's  ex-wife  who  then  worked  in  that  department] 

"11.  SUBJECT  had  a  series  of  contacts  with  Laughlin  Currie 
during  the  period  1945-48.  Currie  has  also  been  identified  as  a 
member  of  the  Silvermaster  espionage  grwjp.  [Petitioner  met  Currie 
in  the  executive  offices  of  the  President  at  a  time  when  Currie  was 
a  Special  Assistant  to  the  President.] 

"12.  During  the  period  between  1942  and  1947  SUBJECT  main- 
tained frequent  and  close  associations  with  many  Communist  Party 
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statement  by  the  Chairman,  which  included  the  following 
passage : 

"The  transcript  to  be  made  of  this  hearing  will  not 
include  all  material  in  the  file  of  the  case,  in  that, 
it  will  not  include  reports  of  investigation  conducted 
by  the  Federal  Bureau  of  Investigation  or  other 
investigative  agencies  which  are  confidential.  Nei- 
ther will  it  contain  information  concerning  the  iden- 
tity of  confidential  informants  or  information  which 
will  reveal  the  source  of  confidential  evidence.  The 
transcript  will  contain  only  the  Statement  of  Rea- 
sons, your  answer  thereto  and  the  testimony  actually 
taken  at  this  hearing." 

Petitioner  was  again  advised  that  the  revocation  of  his 
security  clearance  was  based  on  incidents  occurring  be- 
tween 1942  and  1947,  including  his  associations  with 
alleged  Communists,  his  visits  with  officials  of  the  Russian 
Embassy,  and  the  presence  in  his  house  of  Communist 
literature. 

Petitioner,  in  response  to  a  question,  stated  at  the  out- 
set of  the  hearing  that  he  was  then  employed  at  a  salary 
of  $4,700  per  year  as  an  architectural  draftsman  and  that 
he  had  been  receiving  $18,000  per  year  as  Vice  President 
and  General  Manager  of  ERCO.    He  later  explained  that 


members,  including  R S ,  and  his  wife  E ,  B- 

W and  hia  wife  M ,  M P ,  M 


D ,  R N and  I S .    [These  persons 

were  apparently  friends  of  petitioner's  ex-wife.] 

"13.  During  substantially  the  same  period  SUBJECT  maintained 
close  association  with  many  persons  who  have  been  identified  as 

strong  supporters  of  the  Communist  conspiracy,  including  8 J. 

R ,  s L ,  0 L ,  E F and  V 

G .     [These  persons  were  api)arently  friends  of  his  ex-wife.] 

"It  is  noted  that  all  of  the  above  information  has  previously  been 
discussed  with  Mr.  Greene  at  his  hearing  before  the  Industrial  Em- 
ployment Review  Board,  and  that  a  copy  of  the  transcript  of  that 
hearing  was  made  available  to  you  in  August  of  last  year." 

94-756   O  -  68  -  pt.  2  --4 
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after  his  discharge  from  ERCO  he  had  unsuccessfully  tried 
to  obtain  employment  in  the  aeronautics  field  but  had 
been  barricaded  from  it  because  of  lack  of  clearance." 

Petitioner  was  subjected  to  an  intense  examination  sim- 
ilar to  that  which  he  experienced  before  the  lERB  in  1952. 
During  the  course  of  the  examination,  the  Board  injected 
new  subjects  of  inquiry  and  made  it  evident  that  it  was 
relying  on  various  investigatory  reports  and  statements 
of  confidential  informants  which  were  not  made  available 
to  petitioner."    Petitioner  reiterated  in  great  detail  the 


*'  Petitioner  stated  by  affidavit  in  support  of  his  motion  for  sum- 
mary judgment  that  "[a]fter  my  discharge  from  Engineering  and 
Research  Corporation,  I  nmde  every  possible  effort  to  secure  other 
employment  at  a  salary  commensurate  with  my  experience,  but  I 
was  unable  to  do  so  because  all  of  my  work  history  had  been  in  the 
field  of  aeronautics.  In  spite  of  everything  I  could  do,  the  best 
position  I  could  obtain  was  a  draftsman-engineer  in  an  architectural 
firm.  I  was  obliged  to  go  to  work  for  a  salary  of  $4,400  per  year, 
because  the  basis  upon  which  a  higher  salary  would  be  justified  was 
experience  in  a  field  which  was  not  particularly  useful  in  the  type  of 
work  which  I  was  able  to  obtain.  As  a  result  of  the  actions  of  the 
defendants  complained  of,  the  field  of  aeronautical  engineering  was 
closed  to  me." 

^'  For  instance,  the  following  questions  were  asked  in  connection 
with  the  so-called  "left  wing"  radio  station  in  which  petitioner  owned 
stock,  petitioner's  acquaintanceship  with  alleged  subversives,  and 
petitioner's  business  relationships  with  foreign  governments: 

"Q.  We  have  information  here,  Mr.  Greene,  that  one  particular 
individual  specifically  called  your  attention  to  the  fact  that  [Con- 
gressman] Rankin  and  [Senator]  Bilbo  had  characterized  this  station 
as  a  Communist  station,  run  by  and  for  Communists? 

"Q.  We  have  information  here,  this  has  come  from  an  informant 
characterized  to  be  of  known  reliability  in  which  he  refers  to  con- 
versations he  had  with  you  about  January  of  1947  in  which  you 

told  him  that  you  had  visited  M P the  j^revious  evening 

and  had  become  rather  chununy  with  him,  do  you  wish  to  comment 
on  that? 

''Q.  Concerning  your  relationship  with  S I^ ,  we  have 

309615  0-59-54 
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explanations  previously  given  before  the  lERB.  He  was 
subjected  to  intense  cross-examination,  however,  concern- 
ing reports  thajb  he  had  agreed  with  the  views  held  by  his 
ex-wife. 


information  here  from  an  informant  characterized  as  being  one  of 

known  reliabihty,  in  which  S L told  this  informant  that 

shortly  following  her  Western  High  School  speech  in  1947,  she 
remarked  to  you  that  probably  many  people  will  learn  things  about 
Russia  and  she  quoted  you  as  replying,  'Well  I  hope  they  liam  some- 
thing good,  at  least.'    Do  you  wish  to  say  anything  about  that? 

"Q.  Information  vvc  have,  Mr.  Greene,  indicates  first  of  all,  that 
you  didn't  meet  these  Russians  in  1942  but  you  met  them  in  eariy 
1943. 

"Q.  Now,  we  have  further  information,  Mr.  Greene,  indicating 
that  the  initiative  of  these  contacts  came  from  Col.  Bereain. 

"Q.  We  have  information  here  indicating  that  as  a  matter  of  fact, 
sir,  we  do  know  that  the  meeting  between  you  and  Col.  Berezin  was 
arranged  through  Hess  and  Hochfeid  as  you  indicated.  We  also 
have  information  from  a  source  identified  as  being  one  of  known 
reliability  referring  to  a  conversation  that  this  source  had  with  Hew 
in  April  1943  in  which  Hess  stated  that  he  had  been  talking  to 
one  Harry,  not  further  identified  but  presumed  to  be  Hochfeid  and 
that  Harry  said  to  Hess  that  he  had  a  young  engineer  who  is  a 
good  friend  of  ours  and  of  our  cause  and  Harry  wanted  Hess  to  set  up 
a  meeting  between  Berezin  and  yourself.  Can  you  give  us  some 
reason  why  Harry  might  have  referred  to  you  as  a  good  friend  of 
our  cause? 

"Q.  Of  course,  we  can  make  certain  assumptions  as  to  why  Col. 
Berezin  might  have  wanted  to  meet  you  back  in  Deoonber  19t2 
when  we  look  at  a  statement  like  this  indicating  that  you  were  eon- 
sidered  a  good  friend  of  their's  and  of  their  cause.  Of  course,  tone 
weight  is  lent  to  this  assumption  by  the  fact  that  your  wife  was 
strongly  pro-Communist  and  after  she  left  you  she  became  very 
active  in  Communist  affairs,  in  case  you  don't  know  that.  111  pass 
it  on  to  you." 
And  the  following  questions  were  asked  of  various  witnesses  presented 
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Petitioner  again  presented  a  number  of  witnesses  who 
testified  that  he  was  loyal,  that  he  had  spoken  approv- 
ingly of  the  United  States  and  its  economic  system,  that 
he  was  a  valuable  engineer,  and  that  he  had  made  valu- 
able and  significant  contributions  to  this  country's  war 
efforts  during  World  War  II  and  the  Korean  War. 

Soon  after  the  conclusion  of  the  hearing,  the  EIPSB 
notified  petitioner  that  it  had  affirmed  Uie  Secretary's 
action  and  that  it  had  decided  that  the  granting  of  clear- 
ance to  petitioner  for  access  to  classified  information  was 
"not  clearly  consistent  with  the  interests  of  national  secu- 
rity." Petitioner  requested  that  he  be  furnished  with 
a  detailed  statement  of  findings  supporting  the  Board's 
decision.    He  was  informed,  however,  that  security  con- 


by  petitioner  evidently  because  the  Board  had  confidential  informa- 
tion that  petitioner's  ex-wife  was  "eccentric." 

"Q.  Now  you  were  in  Bill's  home,  that  red  brick  house  that  you're 
talking  about. 

"Q.  Was  there  anything  unusual  about  the  house  itself,  the  interior 
of  it,  was  it  dirty? 

"Q.  Were  there  any  beds  in  their  house  which  had  no  mattresses 
on  them? 

"Q.  Did  you  ever  hear  it  said  that  Jean  slept  on  a  board  in  order 
to  keep  the  common  touch? 

"Q.  When  you  were  in  Jean's  home  did  she  dress  conventionally 
when  she  received  her  guests? 

"Q.  Let  me  ask  you  this,  conventionally  when  somebody  would 
invite  you  for  dinner  at  their  home  would  you  expect  them,  if  they 
were  a  woman  to  wear  a  dress  and  shoes  and  stockings  and  the  usual 
clothing  of  the  evening  or  would  you  expect  them  to  appear  in 
overalls?" 
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siderations  prohibited  such  disclosure."  On  September 
16,  1955,  petitioner  requested  review  by  the  Industrial 
Personnel  Security  Review  Board.**  On  March  12,  1956, 
almost  three  years  after  the  Secretary's  action  and  nearly 
one  year  after  the  second  hearing,  he  received  a  letter  from 
the  Director  of  the  Office  of  Industrial  Personnel  Security 
Review  informing  him  that  the  EIPSB  had  found  that 
from  1942-1947  petitioner  associated  closely  with  his 
then  wife  and  her  friends,  knowing  that  they  were  active 
in  behalf  of  and  sympaUiized  with  the  Conmiunist  Party, 
that  during  part  of  this  period  petitioner  maintained  a 
sympathetic  association  with  a  number  of  officials  of  tiie 
Russian  Embassy,  that  during  this  period  petitioner's 
political  views  were  similar  to  those  of  his  then  wife,  that 
petitioner  had  been  a  member  of  a  suspect  bookshop  asso- 
ciation, had  invested  money  in  a  suspect  radio  station, 
had  attended  a  suspect  dinner,  and  had,  on  occasion, 
Communist  publications  in  his  home,  and  that  petitioner's 
credibility  as  a  witness  in  the  proceedings  was  doubtful. 
The  letter  also  stated  that  the  doubts  concerning  peti- 
tioner's credibility  affected  the  Board's  evaluation  of  his 
trustworthiness  and  that  only  trustworthy  persons  could 
be  afforded  access  to  classified  information."  The  EIPSB 
determination  was  affirmed. 

After  the  EIPSB  decision  in  1954,  petitioner  filed  a 
complaint  in  the  United  States  District  Court  for  the  Dis- 

"The  notification  stated: 

"Security  considerations  prohilnt  the  furnishing  to  an  appdlftnt 
of  a  detailed  statement  of  the  findings  oo  appeal  inasmuch  aa  the 
entire  file  is  considered  and  comments  made  by  the  Appeal  Diviik» 
panel  on  security  matters  which  could  not  for  security  leasons  fonn 
the  basis  of  a  statement  of  reasons." 

**  This  Board  was  created  by  the  Seeretary  of  Defense  oo  Fsbrttary 
2,  1955,  and  given  power  to  review  adverse  deeiaions  rendered  fay  die 
regional  boards. 

^*  This  was  the  first  time  that  petitioner  was  charged  or  found  to 
be  untrustworthy. 
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trict  of  Columbia  asking  for  a  declaration  that  the  revoca- 
tion WM  unlawful  and  void  and  for  an  order  restraining 
respond^its  from  acting  pursuant  to  it."®  He  also  asked 
for  an  order  requiring  respondents  to  advise  ERCO  that 
the  clearance  revocation  was  void.  Following  the  affirm- 
ance of  the  EIPSB  order  by  the  Industrial  Personnel 
Review  Board,  petitioner  moved  for  summary  judgment 
in  the  District  Court.  The  Government  cross-filed  for 
dismissal  of  the  complaint  or  summary  judgment.  The 
District  Court  granted  the  Government's  motion  for  sum- 
mary judgment,  160  F.  Supp.  968,  and  the  Court  of 
Appeals  affirmed  that  disposition,  103  U.  S.  App.  D.  C. 
87,  254  F.  2d  944. 

The  Court  of  Appeals  recognized  that  petitioner  had 
suffered  substantial  harm  from  the  clearance  revocation." 
But  in  that  court's  view,  petitioner's  suit  presented  no 
"justiciable  controversy" — no  controversy  which  the 
courts  could  finally  and  effectively  decide.  This  conclu- 
sion followed  from  the  Court  of  Appeals'  reasoning  that 
the  Executive  Department  alone  is  competent  to  evaluate 
the  competing  considerations  which  exist  in  determining 
the  persons  who  are  to  be  afforded  security  clearances. 


**  The  complaint  was  filed  before  the  establishment  of  the  Indus-v 
trial  Personnel  Security  Review  Board.    See  note  18,  supra. 

*^  The  Court  of  Appeals  stated:  "We  have  no  doubt  that  Greene 
has  in  fact  been  injured.  He  was  forced  out  of  a  job  that  paid  him 
$18,000  per  year.  He  has  since  been  reduced,  so  far  as  this  record 
shows,  to  working  as  an  architectural  draftsman  at  a  salary  of  some 
$4,400  per  year.  Further,  as  an  aeronautical  engineer  of  considerable 
experience  he  says  (without  real  contradiction)  that  he  is  effectively 
barred  from  pursuit  of  many  aspects  of  his  profession,  given  the 
current  dependence  of  most  phases  of  the  aircraft  industr>'  on  Defense 
Department  contracts  not  only  for  production  but  for  research  and 
development  work  as  well.  .  .  .  Nor  do  we  doubt  that,  following  the 
Government's  action,  some  stigma,  in  greater  or  less  degree,  has 
attached  to  Greene."  103  U.  S.  App.  D.  C.  87,  95-96,  254  F.  2d 
944,  962-953. 
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The  court  also  rejected  petitioner's  claim  that  he  was 
deprived  of  his  livelihood  without  the  traditional  safe- 
guards rr(iuired  by  "due  process  of  law"  such  as  confronta- 
tion of  liis  aocust  rs  and  access  to  confidential  reports  used 
to  deterniiiif  his  fitness.  Central  to  this  determination 
was  the  court's  unwillingness  to  order  the  Government  to 
choose  between  disclosing  the  identities  of  informants  or 
giving  petitioner  clearance. 

Petitioner  contends  that  the  action  of  the  Department 
of  Defense  in  barring  him  from  access  to  classified  in- 
formation on  the  basis  of  statements  of  confidential 
informants  made  to  investigators  was  not  authorized  by 
either  Congress  or  the  President  and  has  denied  him 
"liberty"  and  "property"  without  "due  process  of  law" 
in  contravention  of  the  Fifth  Amendment.  The  alleged 
property  is  petitioner's  employment;  the  alleged  liberty 
is  jjetitioiier's  freedom  to  practice  his  chosen  profession. 
Respondents  admit,  as  they  must,  that  the  revocation  of 
security  clearance  caused  petitioner  to  lose  his  job  with 
ERCO  and  has  seriously  afifected,  if  not  destroyed,  his 
ability  to  obtain  employment  in  the  aeronautics  field. 
Although  the  right  to  hold  specific  private  employment 
and  to  follow  a  chosen  profession  free  from  unrea- 
sonable governmental  interference  comes  within  the 
"liberty"  and  "property"  concepts  of  the  Fifth  Amend- 
ment, Dent  V.  West  Virginia,  129  U.  S.  114;  Sckware  v. 
BoaM  of  Bar  Examiners,  353  U.  S.  232;  Peters  v.  Hobby, 
349  U.  S.  331,  352  (concurring  opinion);  cf.  Slochower  v. 
Board  of  Education,  350  U.  S.  551;  Truax  v.  Raich,  2S9 
U.  S.  33,  41;  Allgeyer  v.  Louiifiana,  165  U.  S.  678,  689- 
590;  Powell  v.  Pennsylvania,  127  U.  S.  678,  684,  respond- 
ents contend  that  the  admitted  interferences  which  have 
occurred  are  indirect  by-products  of  necessary  govern- 
mental action  to  protect  the  integrity  of  secret  information 
and  hence  are  not  unreasonable  and  do  not  constitute 
deprivations  within  the  meaning  of  the  Amendment. 
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Alternatively,  respondents  urge  that  even  if  petitioner 
has  been  restrained  in  the  enjojonent  of  constitutionally 
protected  rights,  he  was  accorded  due  process  of  law  in 
that  he  was  permitted  to  utilize  those  procedural  safe- 
guards consonant  with  an  effective  clearance  program,  in 
the  administration  of  which  the  identity  of  informants 
and  their  statements  are  kept  secret  to  insure  an  unim- 
paired flow  to  the  Government  of  information  concerning 
subversive  conduct.  But  in  view  of  our  conclusion  that 
this  case  should  be  decided  on  the  narrower  ground  of 
"authorization,"  we  find  that  we  need  not  determine  the 
answers  to  these  questions.'^ 

The  issue,  as  we  see  it,  is  whether  the  Department  of 
Defense  has  been  authorized  to  create  an  industrial  secu- 
rity clearance  program  under  which  affected  persons  may 
lose  their  jobs  and  may  be  restrained  in  following  their 
chosen  professions  on  the  basis  of  fact  determinations 
concerning  their  fitness  for  clearance  made  in  proceedings 
in  whidi  they  are  denied  the  traditional  procedural 
safeguards  of  confrontation  and  cross-examination. 

Prior  to  World  War  II,  only  sporadic  efforts  were  made 
to  control  the  clearance  of  persons  who  worked  in  private 
establishments  which  manufactured  materials  for  national 
defense.  Report  of  the  Commission  on  Government 
Security,  1967,  S.  Doc.  No.  64,  85th  Cong.,  Ist  Sess.  236. 
During  World  War  II  the  War  Department  instituted  a 

"*  We  note  our  agreement  with  respondents*  concession  that  peti- 
tioner has  standing  to  bring  this  suit  and  to  &as^T\  uiiatevcr  rights 
he  may  have.  Respondents'  actions,  directed  at  petitioner  as  an 
individual,  caused  substantial  injuries,  Votnt  Anti-Fascist  Committee 
V.  MeGratkj  341  U.  S.  123,  152  (concurring  opinion),  and,  were  they 
the  subject  of  a  suit  between  private  pernons,  they  could  be  attacked 
as  an  invasion  of  a  legally  protected  right  to  be  free  from  arbitrary 
interference  with  private  contractual  reiationshipa.  Moreover,  peti- 
tioner has  the  right  to  be  free  from  unauthorised  actions  of  govern- 
ment officials  which  substantially  impair  his  property  interests. 
Cf.  Philadelphia  Co.  v.  Stimson,  223  U.  S  605. 
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foririalized  i)rograin  to  obtain  the  discharge  from  war 
plants  of  persons  engaged  in  sabotage,  espionage,  and 
willful  activity  designed  to  disrupt  the  national  defense 
program.  Id.,  at  237.  In  1946,  the  War  Department 
began  to  require  contractors,  before  being  given  access  to 
classified  information,  to  sign  secrecy  agreements  which 
required  consent  before  their  employees  were  permitted 
access  to  Top  Secret  or  Secret  information.  Id.,  at  238. 
At  the  outset,  each  armed  service  administered  its  own 
industrial  clearance  program.  Id.,  at  239.  Later,  the 
PSB  and  lERB  were  established  by  the  Department  of 
Defense  and  the  Secretaries  of  the  armed  services  to 
administer  a  more  centralized  program.  Ibid.  Confu- 
sion existed  concerning  the  criteria  and  procedures  to  be 
employed  by  these  boards.  Ibid.  Eventually,  general- 
ized procedures  were  established  with  the  approval  of  the 
Secretaries  which  provided  in  part  that  before  the  lERB 
*'[t]he  hearing  will  be  conducted  in  such  manner  as  to 
protect  from  disclosure  information  affecting  the  national 
security  or  tending  to  compromise  investigative  sources 
or  methods  .  .  .  ."  See  "Procedures  Governing  Appeals 
to  the  Industrial  Employment  Review  Board,  dated  7 
November  1949,"  note  4,  9upra,  §  4  (c).  After  aboli- 
tion of  these  boards  in  1953,  and  the  establishment  of  the 
IPSB,  various  new  seta  of  procedures  were  promulgated 
which  likewise  provided  for  the  non-disclosure  of  informa- 
tion "tending  to  compromise  investigative  sources  or 
methods  or  the  indentity  of  confidential  informants."  " 


"The  Industrial  Personnel  Security  Review  Regulati<m,  20  Fed. 
Reg.  1553,  recommended  by  the  Secretaries  of  the  Army,  Navy,  aad 
Air  Force,  and  approved  by  the  Secretary  erf  Defense,  provided: 

"§  67.1-4.  Release  of  information.  All  personnel  in  the  Proprun 
will  comply  viith  applicable  directives  pertaining  to  the  safeguardii^ 
of  classified  information  and  the  handling  of  investigative  repoite. 
No  classified  information,  nor  any  information  which  might  com- 


\ 
1622    (AMENDING   SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF    1950 


GREENE  V.  Mcelroy. 

Opinion  of  the  Court. 

All  of  these  programs  and  procedures  were  established 
by  directives  issued  by  the  Secretary  of  Defense  or  the 
Secretaries  of  the  Army,  Navy,  and  Air  Force.  None  was 
the  creature  of  statute  or  of  an  Executive  Order  issued  by 
the  President-** 

Respondents  maintain  that  congressional  authorization 
to  the  President  to  fashion  a  program  which  denies  secu- 
rity clearance  to  persons  on  the  basis  of  confidential  in- 
formation which  the  individuals  have  no  opportunity  to 
confront  and  test  is  unnecessary  because  the  President 
has  inherent  authority  to  maintain  military  secrets  invio- 
late. And  resp)ondents  argue  that  if  a  statutory  grant  of 
power  is  necessary,  such  a  grant  can  readily  be  inferred 
"as  a  necessarily  imphcit  authority  from  the  generalized 
provisions"  of  legislation  dealing  with  the  armed  services. 


promise  investigative  sources  or  methods  or  the  identity  of  confiden- 
tial informants,  will  be  disclosed  to  any  contractor  or  contractor 
employee,  or  to  his  lawyer  or  representatives,  or  to  any  other  person 
not  authorized  to  have  access  to  such  information.  In  addition,  in  a 
case  involving  a  contractor  employee  the  contractor  concerned  will  be 
advised  only  of  the  final  determination  in  the  case  to  grant,  deny,  or 
revoke  clearance,  and  of  any  decision  to  suspend  a  clearance  granted 
previously  pending  final  determination  in  the  case.  The  contractor 
will  not  be  given  a  copy  of  the  Statement  of  Reasons  issued  to  the 
contractor  employee  except  at  the  written  request  of  the  contractor 
employee  concerned." 

**  See  "Charter  of  the  Industrial  Employment  Review  Board,  dated 
7  November  1949,"  note  4,  supra;  "Charter  of  the  Army-Navy-Air 
Force  Personnel  Security  Board,  dated  19  Jnnf  1950,"  note  3,  supra; 
Memorandum  issued  by  the  Secretary  of  Defense  to  the  Secretaries 
of  the  Army,  Navy,  and  Air  Force  and  to  the  Chairman  of  the 
Munitions  Board,  dated  March  27,  1953,  notes  6,  7,  8  and  9,  supra; 
"The  Industrial  Personnel  and  FaciUty  Security  Clearance  Program," 
effective  May  4,  1963,  note  13,  supra;  "The  Industrial  Personnel 
Security  Review  Regulation,"  20  Fed.  R«f .  1553,  32  CFR  Part  67 
(1958  Supp.);  Industrial  Security  Manual  for  Safeguarding  Cla&si- 
fied  Information,  20  Fed.  Reg.  6213,  21  Ffd.  Reg.  2814. 
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But  the  question  which  must  be  decided  in  this  case  is 
not  whether  the  President  has  inherent  power  to  act  or 
whether  Congress  has  granted  him  such  a  power;  rather,  it 
is  whether  either  the  President  or  Congress  exercised  such 
a  power  and  delegated  to  the  Department  of  Defense  the 
authority  to  fashion  such  a  program. 

Certain  principles  have  remained  relatively  immutable 
in  our  jurisprudence.  One  of  these  is  that  where  govern- 
mental action  seriously  injures  an  individual,  and  the 
reasonableness  of  the  action  depends  on  fact  findings, 
the  evidence  used  to  prove  the  Government's  case  must 
be  disclosed  to  the  individual  so  that  he  has  an  oppor- 
tunity to  show  that  it  is  untrue.  While  this  is  important 
in  the  case  of  documentary  evidence,  it  is  even  more 
important  where  the  evidence  consists  of  the  testimony 
of  individuals  whose  memory  might  be  faulty  or  who, 
in  fact,  might  be  perjurers  or  persons  motivated  by 
malice,  vindictiveness,  intolerance,  prejudice,  or  jealousy. 
We  have  formalized  these  protections  in  the  require- 
ments of  confrontation  and  cross-examination.  They 
have  ancient  roots."  They  iSnd  expression  in  ihe  Sixth 
Aniondment  which  provides  that  in  all  criminal  cases 
the  accused  shall  enjoy  the  right  "to  be  confronted  with 


2*  When  Festus  more  than  two  thousand  years  ago  reported  to 
King  Agrippa  that  Fehx  had  given  him  a  prisoner  named  Paul  and 
that  the  priests  and  elders  desired  to  have  judgment  against  Paul, 
Festus  is  reported  to  have  stated:  "It  is  not  the  manner  of  the 
Romans  to  deliver  any  man  to  die,  before  that  he  which  is  accused 
have  the  accusers  face  to  face,  and  have  licence  to  answer  for  hinuelf 
concerning  the  crime  laid  agunst  him."    Acts  25:10. 

Professor  Wigmore  explains  in  some  detail  the  emergence  of  the 
principle  in  Anglo-AmericaB  law  that  confrontation  and  crocs* 
examination  are  basic  ingredients  in  a  fair  trial.  5  Wigmore  on  Evi- 
dence  (3d  ed.  1940)  §  1364.  And  see  CBrian,  National  Security  and 
Individual  Freedom,  62. 
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the  witnesses  against  him."  This  Court  has  been  zealous 
to  protect  these  rights  from  erosion.  It  has  spoken  out 
hot  only  in  criminal  cases,  e.  g.,  Mattox  v.  United  States, 
156  U.  S.  237,  242-244;  Kirby  v.  United  States,  174 
U.  S.  47;  Motes  v.  United  States,  178  U.  S.  458,  474; 
In  re  Oliver,  333  U.  S.  257,  273,  but  also  in  all  types 
of  cases  where  administrative  and  regulatory  actions  were 
under  scrutiny.  E.  g.,  Southern  R.  Co.  v.  Virginia, 
290  U.  S.  190;  Ohio  Bell  Telephone  Co.  v.  Public  Utilities 
Commission,  301  U.  S.  292;  Morgan  v.  United  States,  304 
U.  S.  1,  19;  Carter  v.  Kubler,  320  U.  S.  243;  Reilly  v. 
Pinkus,  338  U.  S.  269  Nor,  as  it  has  been  pointed  out, 
has  Congress  ignored  these  fundamental  requirements 
in  enacting  regulatory  legislation.  Joint  Anti-Fascist 
Committee  v.  McGrath,  341  U.  S.  168-169  (concurring 
opinion). 

Professor  Wigmore,  commenting  on  the  importance  of 
cross-examination,  states  in  his  treatise,  5  Wigmore  on 
Evidence  (3d  ed.  1940)  §  1367: 

"For  two  centuries  past,  the  policy  of  the  Anglo- 
American  system  of  Evidence  has  been  to  regard  the 
necessity  of  testing  by  cross-examination  as  a  vital 
feature  of  the  law.  The  belief  that  no  safeguard  for 
testing  the  value  of  human  statements  is  comparable 
to  that  furnished  by  cross-examination,  and  the  con- 
viction that  no  statement  (unless  by  special  excep- 
tion) should  be  used  as  testimony  until  it  has  been 
probed  and  subhmated  by  that  test,  has  found 
increasing  strength  in  lengthening  experience." 

Little  need  be  added  to  this  incisive  summary  statement 
except  to  point  out  that  under  the  present  clearance  pro- 
cedures not  only  is  the  testimony  of  absent  witnesses 
allowed  to  stand  without  the  probing  questions  of  the 
person  under  attack  which  often  uncover  inconsistencies, 
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lapses  of  recollection,  and  bias,"  but,  in  addition,  even 
the  members  of  the  clearance  boards  do  not  see  the 
informants  or  know  their  identities,  but  normally  rely 
on  an   investigator's  summary  report  of  what  the  in- 


"For  instance,  in  the  instant  case,  to  establish  the  charge  that 
petitioner's  "personal  political  sympathies  were  in  general  accord  with 
those  of  his  wife,"  the  EIPSB  apparently  relied  on  statements  made 
to  investigators  by  "old"  friends  of  petitioner.  Thus,  the  following 
questions  were  asked  petitioner: 

"Q.  I'd  like  to  read  to  you  a  quotation  from  the  testimony  of  a 
person  who  had  identified  himself  as  having  been  a  very  close  friend 
of  yours  over  a  long  period  of  years.  He  states  that  you,  as  saying 
to  him  one  day  that  you  were  reading  a  great  deal  of  pro-Conununist 
books  and  other  literature.    Do  you  wish  to  comment  on  that? 

"Q.  Incidentally  this  man's  testimony  cMiceming  you  was  entirely 
favorable  in  one  respect.  He  stated  that  he  didn't  think  you  were  a 
Communist  but  he  did  state  that  he  thought  that  you  had  been 
influenced  by  Jean's  viewpoints  and  that  he  had  received  impressions 
definite  that  it  was  your  wife  who  was  parlor  pink  and  that  you  were 
going  along  with  her. 

"Q.  This  same  friend  testified  that  he  believed  that  you  were 
influenced  by  Jean's  wild  theories  and  he  decided  at  that  time  to  have 
no  further  association  with  you  and  your  wife  .... 

"Q.  .  .  .  Here's  another  man  who  indicates  that  he  has  been  a 
friend  of  yours  over  a  long  period  of  time  who  states  that  he  was  a 
visitor  in  your  home  on  occasions  and  that  regarding  some  of  these 
visits,  he  met  some  of  your  wife's  friends,  these  people  we've  been 
talking  about  in  the  past  and  that  one  occasion,  he  mentioned  in 
particular,  the  topic  of  conversation  was  China  and  that  you  set 
forth  in  the  conversation  and  there  seemed  general  agreement  among 
all  of  you  at  that  time  that  the  revolutionists  in  China  were  not  actu- 
ally Communists  but  were  agrarian  reformists  which  as  you  probably 
know  is  part  of  the  Conununist  propaganda  line  of  several  years 
back.  ... 

"Q.  Mr.  Greene  we've  got  some  information  here  indicating  that 
during  the  period  of  your  marriage  to  your  first  wife  that  she  was 


1626     AMENDING   SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF   1950 

GREENE  V.  Mcelroy. 

OtHnioQ  of  the  Court, 
formant  at^  without  even  examining  the  investigator 

We  must^^termine  against  this  background,  whether 
&e  Preeid^i  or: Congress  has  delegated  to  the  Depart- 


oonstat&tly  finding  f*ute  with  the  American  institutions,  opposing 
the  American  Capitalistio  System  and  never  had  anything  but 
praise  for  the  Ruadane  and  everything  they  attempted  to  do.  Did 
you  find  that  to  be  the  case? 

"Q.  We  have  a  statement  here  from  another  witness  with  respect 
to  yourself  in  which  he  states  that  you  felt  that  the  modern  people 
ia  this  eountry  were  too  rich  and  i)owerful,  that  the  capitalistic 
system  of  this  country  was  to  the  disadvantage  of  the  working  p)eople 
and  that  the  working  people  were  exploited  by  the  rich. 

"Q.  I  have  a  statement  from  another  one  of  your  associates  to 
the  effect  that  you  would  at  times,  present  to  him  a  fellow-traveler 
argument.  This  man  indicated  to  us  that  he  was  pretty  well  versed 
on  the  Communist  Party  line  himself  at  that  time  and  found  you 
parroting  arguments  which  be  assumed  that  you  got  from  your  wife. 
Do  you  wish  to  comment  on  that?" 

Confrontation  of  the  persons  who  allegedly  made  these  statements 
wwild  have  been  of  prime  importance  to  petitioner,  for  cross-examina- 
tion might  have  shown  that  these  "witnesses"  were  hazy  in  recol- 
lecting long-past  incidents,  or  were  irrationally  motivated  by  bias  or 
vindictiveness. 

*^Thi8  is  made  clear  by  the  fdlowing  testimony  of  Jerome  D. 
Fenton,  Director,  Industrial  Personnel  Security,  Department  of  De- 
fense, before  the  Subcommittee  on  Constitutional  Rights  of  the 
Senate  Judiciary  Committee,  given  on  November  23,  1955: 

"[Q.]  .  .  .  What  other  type  of  evidence  is  received  by  the  hearing 
boards  besides  the  evidence  of  persons  under  oath? 

"[A.]  The  reports  from  the  various  governmental  investigative 
agencies.  , 

"[Q.]  And  the  reports  of  the  various  governmental  investigations 
might,  themselves,  be  hearsay,  might  they  not? 

"[A.]  I  think  that  is  a  fair  statement. 

"[QO  In  fact,  they  might  be,  as  the  Court  of  Appeals  for  the  Ninth 
District  [«c]  said  with  respect  to  the  port  security  program,  second, 
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ment  of  Defense  the  authority  to  by-pass  these  tradi- 
tional and  well-recognized  safeguards  in  an  industrial 
security  clearance  program  which  can  operate  to  injure 
individuals  substantially  by  denying  to  them  the  oppor- 
tunity to  follow  chosen  private  professions.  Respondents 
cite  two  Executive  Orders  which  they  believe  show  presi- 
dential delegation.  The  first,  Exec.  Order  No.  10290,  16 
Fed.  Reg,  9795,  was  entitled  "Prescribing  Regulations 
Establishing  Minimum  Standards  For  The  Classifica- 
tion, Transmission,  And  Handling,  By  Departments  And 


or  third,  or  fourth-hand  hearsay,  might  they  not?  [This  question 
refers  to  the  opinion  of  the  Court  of  Appeals  for  the  Ninth  Circuit 
in  Parker  v.  Lester,  227  F.  2d  708.] 

"f  A  ]  The  answer  is  'Yes.' 

\ki  ]  Can  )  ou  tell  me  what  type  of  help  is  given  to  the  hearing 
Uw«r«l  m  these  reports  with  respect  to  the  matter  of  evaluation? 
What  is  the  nature  of  the  evaluation  that  is  used  for  this  purpose? 

"  [A.]  Well,  each  board  has  a  person  who  is  called  a  security  adviser, 
who  is  an  expert  in  that  particular  area.  Each  screening  board  has 
one,  and  those  individuals  are  well-trained  people  who  know  how 
to  evaluate  reports  and  evaluate  information.  They  know  how  to 
separate  the  wheat  from  the  chaff,  and  they  assist  these  boards. 

"[Q]  This  expert,  then,  has  to  take  the  report  and  make  his  own 
determination  in  assisting  the  board  as  to  the  reliability  of  a  witness 
that  he  has  never  seen,  or  perhaps  hasn't  even  had  the  opportunity 
to  see  the  person  who  interviewed  tl»  wittiess? 

"[A.]  Well,  he  has  nothittg  to  do  with  the  witness;  no. 

"[Q.]  What  is  that? 

"[A.]  He  has  not  interviewed  the  witness;  no." 
Hearings  before  Subcommittee  on  Constitutioiial  Rights,  Senate 
Judiciary  Committee,  on  S.  Res.  94,  $4th  Cong.,  2d  Seas.  823-424. 
And  cf.  Richardson,  The  Federal  Employee  Loyalty  Program,  51  Col. 
L.  Rev.  546,  and  Hearings  before  a  SubeommiUee  of  the  S^sat* 
Foreign  Relations  Committee  on  S.  Res.  231,  Slst  Cong.,  2d  Seas. 
327-339  (statement,  of  J.  Edgiu-  Hoover,  Director,  Federal  Bureau  of 
Investigation). 
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Agencies  of  the  Executive  Branch,  Of  Official  Informa- 
tion Whidi  Requires  Safeguarding  In  The  Interest  Of 
The  Secttfity  Of  The  United  States."  It  provided,  in 
relevant  part: 

"Part  V — Dissemination  of  Classified  Security 
Information 

"29.  General,  a.  No  person  shall  be  entitled  to 
knowledge  or  possession  of,  or  access  to,  classified 
security  information  solely  by  virtue  of  his  office  or 
position. 

"b.  Classified  security  information  shall  not  be 
discussed  with  or  in  the  presence  of  unauthorized  per- 
sons, and  the  latter  shall  not  be  permitted  to  inspect 
or  have  access  to  such  information. 

"c.  The  head  of  each  agency  shall  establish  a  sys- 
tem for  controlling  the  dissemination  of  classified 
security  information  adequate  to  the  needs  of  his 
agency. 

"30.  Limitations  on  dissemination — a.  Within  the 
Executive  Branch.  The  dissemination  of  classified 
security  information  shall  be  limited  to  persons  whose 
official  duties  require  knowledge  of  such  information. 
Special  measures  shall  be  employed  to  limit  the  dis- 
semination of  'Top  Secret'  security  information  to 
the  absolute  minimum.  Only  that  portion  of  'Top 
Secret'  security  information  necessary  to  the  proper 
planning  and  appropriate  action  of  any  organizational 
unit  or  individual  shall  be  released  to  such  unit  or 
individual. 

"h.  Outside  the  Executive  Branch.  Classified 
security  information  shall  not  he  disseminated  out- 
side the  Executive  Branch  by  any  person  or  agency 
having  access  thereto  or  knowledge  thereof  except 
under  conditions  and  throu^  channels  authorized  by 
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the  head  of  the  disseminating  agency,  even  though 

such  person  or  agency  may  have  been  solely  or  partly 

responsible  for  its  production." 
The  second,  Exec.  Order  No.  10601,  18  Fed.  Reg.  7049, 
which  revoked  Exec.  Order  No.  10290,  is  entitled  "Safe- 
guarding Official  Information  In  The  Interests  Of  The 
Defense  Of  The  United  States"  and  provides  in  relevant 
part: 

"Sec.  7.  Accountability  and  Dissemination. 

"(b)  Dissemination  Ou  tside  the  Executive  Branch. 
Classified  defense  information  shall  not  be  diflsemi- 
nated  outside  the  executive  branch  except  under  con- 
ditions and  through  channels  authorized  by  the  bead 
of  the  disseminating  department  or  agency,  even 
though  the  person  or  agency  to  which  dissemination 
of  such  information  is  proposed  to  be  made  may  have 
U»f  n  solely  or  partly  responsible  for  its  production." 

C'learlv ,  neither  of  these  orders  empowers  any  executive 
agency  to  fashion  security  programs  whereby  persons  are 
deprived  of  their  present  civilian  employment  and  of  the 
opportunity  of  continued  activity  in  their  chosen  pro- 
fessions without  being  accorded  the  chance  to  challenge 
eflfectlvely  the  evidence  and  testimony  upon  which  an 
adverse  security  determination  might  rest.** 

Turning  to  the  legislative  enactments  which  might  be 
deemed  as  delegating  autb«nty  to  the  Department  of 
Defense  to  fashion  programs  under  which  persons  may  be 

"No  better,  for  this  purpose,  is  Exec.  Order  No.  8972,  6  Fed. 
Reg.  6420,  filed  on  December  12,  1941,  which  empowered  the  Sec- 
retary of  War  "to  establish  and  maintain  military  guards  and  patrols, 
and  to  take  other  appropriate  measures,  to  protect  from  injury  or 
destruction  national-defense  material,  national-defense  premises,  and 
national-defense  utilities  .  .  .  ."  Even  if  that  order  is  relevant 
authority  for  programs  created  after  World  War  II,  which  is  doubtful, 
it  provides  no  specific  authorisation  for  non-oonfrontation  hearings. 

94-756  O  -  68  -  pt.  2  --5 
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seriously  restrained  in  their  employment  opportunities 
through  a  denial  of  clearance  without  the  safeguards  of 
cross-examination  and  confrontation,  we  note  the  Gov- 
ernment's own  assertion,  made  in  its  brief,  that  "[w]ith 
petitioner's  contention  that  the  Industrial  Security 
Program  is  not  explicitly  authorized  by  statute  we  may 
readily  agree  .  .  .  ." 

The  first  proffered  statute  is  the  National  Security  Act 
of  1947,  83  amended,  5  U.  S.  C.  §  171  et  aeq.  That  Act 
created  the  Department  of  Defense  and  gave  to  the  Secre- 
tary of  Defense  and  the  Secretaries  of  the  anned  services 
the  authority  to  administer  their  departments.  Nowliere 
in  the  Act,  or  its  amendments,  is  there  found  specific 
authority  to  create  a  clearance  program  similar  to  the  one 
now  in  effect. 

Another  Act  cited  by  respondents  is  the  Armed  Service 
Procurement  Act  of  1947,  as  amended.  It  provides  in 
lOU.  SO.  §2304  that: 

"(a)  Purchases  of  and  contracts  for  property  or 
services  covered  by  this  chapter  shall  be  made  by 
formal  advertising.  However,  the  head  of  an  agency 
may  negotiate  such  a  purchase  or  contract,  if — 

"(12)  the  purchase  or  contract  is  for  property  or 
services  whose  procurement  he  determines  should  not 
be  publicly  disclosed  because  of  their  character, 
ingredients,  or  components." 

It  further  provides  in  10  U.  S.  C.  {  2306: 

"(a)  The  cos t-plus-a-perccntage-of -cost  system  of 
contracting  may  not  be  used.  Subject  to  this  limita- 
tion and  subject  to  subsections  (b)-(e),  the  head  of 
an  agency  may,  in  negotiating  contracts  under  sec- 
tion 2304  of  this  title,  make  any  kind  of  contract  that 
he  considers  will  promote  the  best  interests  of  the 
United  States." 

50961)  O-W-35 
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Respondents  argue  that  Uiese  statutes,  together  with  18 
U.  S.  C.  §  798,  which  makes  it  a  crime  willfully  and  know- 
ingly to  communicate  to  unauthorized  persons  informa- 
tion concerning  cryptographic  or  intelligence  activities, 
and  50  U.  S.  C.  §  783  (b),  which  makes  it  a  crime  for  an 
officer  or  employee  of  the  United  States  to  communicate 
classified  information  to  agents  of  foreign  governments  or 
officers  and  members  of  "Communist  organizations,"  re- 
flect a  recognition  by  Congress  of  the  existence  of  military 
secrets  and  the  necessity  of  keeping  those  secrets  inviolate. 

Although  these  statutes  make  it  apparent  that  Congress 
recognizes  the  existence  of  military  secrets,  they  hardly 
constitute  an  authorization  to  create  an  elaborate  clear- 
ance program  which  embodies  procedures  traditionally 
believed  to  be  inadequate  to  protect  affected  persons."* 

Lastly,  the  Government  urges  that  if  we  refuse  to  adopt 
its  "inferred"  authorization  reasoning,  nevertheless,  con- 
gressional ratification  is  apparent  by  the  continued  appro- 
priation of  funds  to  finance  aspects  of  the  program 
fashioned  by  the  Department  of  Defense.  Respondents 
refer  us  to  Hearings  before  the  House  Committee  on 
Appropriations  on  Department  of  Defense  Appropriations 
for  1956,  84th  Cong.,  Ist  Sess.  774-781.  At  those 
hearings,  the  Comnuttee  was  asked  to  approve  the  appro- 
priation of  funds  to  finance  a  program  under  which  reim- 
bursement for  lost  wages  would  be  made  to  employees  of 
government  contractors  who  were  temporarily  denied,  but 
later  granted,  security  clearance.    Apparent^,  such  reim- 


'*A8  far  as  appears,  the  most  substantial  offio^  nqtiee  which 
Congress  had  of  the  non-confrontation  procedures  used  in  screening 
industrial  workers  was  embodied  in  S.  Dot.  No.  40,  94th  Cong.,  1st 
Sess.,  a  354-page  compilation  of  laws,  executive  orders,  and  regula- 
tions relating,  to  internal  security,  printed  at  the  re<|cie8t  of  a 
single  Senator,  which  reproduced,  among  other  doeumentt  and 
without  specific  comment,  the  Industrial  Personnel  Security  Review 
Regulation. 
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bursements  had  been  made  prior  .to  that  time  out  of 
general  appropriations.  Although  a  specific  appropria- 
tion was  eventually  made  for  this  purpose,  it  could  not 
conceivably  constitute  a  ratification  of  the  hearing  pro- 
cedures, for  the  procedures  were  in  no  way  involved  in  the 
special  reimbursement  program." 


»°  At  the  hearingB  to  which  we  have  been  referred,  the  following 
passage  from  the  testimony  of  the  Departaient  of  Defense  repre- 
sentative constitutes  the  only  description  made  to  the  Comnuttee 
concerning  the  procedures  used  in  the  Department's  clearance 
program: 

"In  connection  with  the  procurement  programs  of  the  Department 
of  Defense,  regulations  have  been  prescribed  to  provide  uniform 
standards  and  criteria  for  determining  the  ehgibility  of  contractors, 
contractor  employees,  and  certain  other  individuals,  to  have  access 
to  classified  defense  infonnation.  The  regulations  also  establish  ad- 
ministrative procedures  governing  the  disposition  of  cases  in  which 
a  military  department,  or  activity  thereof,  has  made  a  recommenda- 
tion or  determination  (a)  with  respect  to  the  denial,  suspension,  or 
revocation  of  a  clearance  of  a  contractor  or  contractor  employee; 
and  (b)  with  respect  to  the  denial  or  withdrawal  of  authorization 
for  access  by  certain  other  individuals. 

"While  the  Department  of  Defense  assumes,  unless  information 
to  the  contrary  is  received,  that  all  contractors  and  contractor 
emj^oyees  are  loyal  to  the  Government  of  the  Unitwi  States,  the 
responsibilities  of  the  Military  E^ablishment  necessitate  vigorous 
application  of  policies  designed  to  minimiie  the  security  risk  incident 
to  the  use  of  classified  information  by  such  contractor?  and  contractor 
employees.  Accordingly,  measures  are  taken  to  provide  continuing 
assurance  that  no  contractor  or  contractor  employee  will  bo  granted 
a  clearance  if  available  information  indicates  that  the  granting  of 
such  clearance  may  not  be  clearly  consistent  with  the  interests  of 
national  security.  At  the  same  time,  every  possibte  safeguard  within 
the  limitations  of  national  security  will  be  provided  to  ensure  that 
no  contractor  or  contractor  employee  will  be  denied  a  clearance 
without  an  opportunity  for  a  fair  hearing."  Id.,  at  774 
This  description  hardly  constitutes  even  notice  to  the  Committee 
of  the  nature  of  the  hearings  afforded.  Thus  the  appropriation  could 
not  "plainly  show  a  purpose  to  bestow  the  precwe  authority  which 
is  claimed."    Ex  parte  Endo,  323  U.  8.  283,  303,  n.  24     Likewise, 
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Respondents*  argument  on  delegation  resolves  itself 
into  the  following:  The  President,  in  general  terms,  has 
authorized  the  Department  of  Defense  to  create  pro- 
cedures to  restrict  the  dissemination  of  classified  infor- 
mation and  has  apparently  acquiesced  in  the  elaborate 
program  established  by  the  Secretary  of  Defense  even 
where  application  of  the  program  results  in  restraints 
on  traditional  freedoms  without  the  use  of  long-required 
procedural  protections.  Similarly,  Congress,  although  it 
has  not  enacted  specific  legislation  relating  to  clearance 
procedures  to  be  utilized  for  industrial  workers,  has 
acquiesced  in  the  existing  Department  of  Defense  pro- 
gram and  has  ratified  it  by  specifically  appropriating 
funds  to  finance  one  aspect  of  it. 

If  acquiescence  or  implied  ratification  were  enough  to 
show  delegation  of  authority  to  take  actions  within  the 
area  of  questionable  constitutionality,  we  might  agree 
with  respondents  that  delegation  has  been  shown  here. 
In  many  circumstances,  where  the  Government's  /reedwn 
to  act  is  clear,  and  the  Congress  or  the  President  has 
provided  general  standards  of  action  and  has  acquiesced 
in  administrative  interpretation,  delegation  may  be  in- 
ferTt><l  Thus,  even  in  the  absence  of  specific  delegation, 
we  have  no  difficulty  in  finding,  as  we  do,  that  the  Depart- 
ment of  Defense  has  been  authorized  to  fashion  and 
apply  an  industrial  clearance  program  which  affords 
affected  persons  the  safeguards  of  conf rontati(^  and 
cross-examination.  But  this  case  does  not  present  that 
situation.  We  deal  here  with  substantial  resU'^j[^||ij>n 
employment  opportunities  of  numerous  persons.inaposed 
in  a  manner  which  is  in  conflict  with  our  long-accepted 


appropriations  of  specific  amounts  for  the  MumtiooB,  Boiur^  pr  its 
successors,  agencies  with  multifcdd  objectives,  without  im^.  OMtitiaii 
of  the  uses  to  which  the  funds  could  be  put,  cannot  be  coasidiered  as 
a  ratification  of  the  use  of  the  specified  hearing  procedures. 
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notioQB  of  fair  procedures."  Before  we  are  asked  to  j  udge 
whetiier,  in  the  context  of  security  clearance  cases,  a 
person  may  be  deprived  of  the  right  to  follow  his  chosen 
profession  without  full  howjfijp  where  accusers  may  be 
confronted,  it  must  be  made  clear  that  the  President  or 
Congress  within  their  respective  constitutional  powers, 
specifically  has  decided  that  the  imposed  procedures  are 
necessary  and  warranted  and  has  authorized  their  use. 
QtrWatkiMy.  United  States,  364  U.  S.  178;  Scull  v. 
VvrgtMat  359  U.  S.  344.  Such  decisions  cannot  be  assumed 
by  accjuiescence  ornon-action.  Kent  v.  Dulles,  367  U.  S. 
116;  Peteri  v.  Hobby,  349  U.  S.  331;  Ex  parte  Endo,  323 
U.  S.  283,  301-^302.  TTiey  must  be  made  expHcitly  not 
only  to  assure  that  individuals  are  not  deprived  of  cher- 
ished rights  under  procedures  not  actually  authorized,  see 
Peters  y^Ttobby,  supra,  but  also  because  explicit  action, 
specially  in  areas  of  doubtful  constitutionality,  requires 
careful  and  purposeful  consideration  by  those  responsible 
for  enacting  and  implementing  our  laws.  Without  ex- 
plicit action  by  lawmakers,  decisions  of  great  constitu- 
tional import  and  effect  wtmld  be  relegated  by  default 
to  administrators  who,  under  our  system  of  government, 
are  not  endowed  with  authority  to  decide  them. 

Where  administrative  action  has  raised  serious  con- 
stitutional problenis,  the  Court  has  assumed  that  Con- 
gress or  the  President  intended  to  afford  those  affected  by 
the  action  the  traditional  safeguards  of  due  process.  See, 
e.  g.,  The  Japanese  Immigrant  Case,  189  V.  S.  86,  101 ; 
Dismuke  v.  United  States,  297  U.  S.  167,  172;  Ex  parte 
Endo,  323  U.  S.  283,  299-300;  American  Power  Co.  v. 
Securities  and  Exchange  Comm'n,  329  U.  S.  90.   107- 


"  It  is  estimated  that  approximately  three  miilion  persons  having 
access  to  classified  information  are  covered  by  the  induivtrial  aecurity 
program.  Brown,  Loyalty  and  Security  (lft68),  179-180;  Association 
of  the  Bar  of  the  City  of  New  York,  Report  of  the  Special  Committee 
on  the  Federal  Loyalty-Security  Program  (1956),  64. 
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108;  Hannegan  v.  Esquire,  S27  U.  S.  146, 156;  Won^f  Yang 
Sung  V.  McGrath,  339  U.  S.  33,  49.  Cf.  Anniston  Mjg. 
Co.  V.  Davis,  301  U.  S.  337;  United  States  v.  Rumely,  345 
U.  S.  41.  These  cases  reflect  the  Court's  concern  that 
traditional  forms  of  fair  procedure  not  be  rwtricted  by 
implication  or  without  the  most  explicit  action  by  the 
Nation's  lawmakers,  even  in  areas  where  it  is  pos^ble  that 
the  Constitution  presents  no  inhibition. 

In  the  instant  case,  petitioner's  work  opportunities  have 
been  severely  limited  on  the  basis  of  a  fact  determination 
rendered  after  a  hearing  which  failed  to  comport  with  our 
traditional  ideas  of  fair  procedure.  The  type  of  hearing 
was  the  product  of  administrative  decision  not  explicitly 
authorized  by  either  Congress  or  the  President.  ;  Whether 
those  procedures  under  the  circumstances  comport  with 
the  Constitution  we  do  not  decide.  Nor  do  we  decide 
whether  the  President  has  inherent  authority  to  create 
such  a  program,  whether  congressional  action  is  neces- 
sary, or  what  the  limits  on  executive  or  legisUttve  author- 
ity  may  be.  We  decide  only  that  in  the  absence  <^  / 
explicit  authorization  from  either  the  President  or  Con- 
gress the  respondents  were  not  empowered  to  deprive 
petitioner  of  his  job  in  a  proceeding  in  which  he  was 
not  afforded  the  safeguards  of  confrontation  and  cross- 
examination. 

Accordingly,  the  judgment  is  reversed  and  the  case  is 
remanded  to  the  District  Court  for  proceedings  not 
inconsistent  herewith.  ■ 

ttU  to  ordered, 

Mr.  Justice  Frankfurter,  Mr.  Jvbticb  Hab3Lan  and 
Mr.  Justice  Whittaker  concur  in  the  judgment  on  the 
ground  that  it  has  not  been  shown  that  either  Congress 
or  the  President  authorized  the  procedures  wherrf)y  peti- 
tioner's security  clearance  was  revoked,  intimaUng  qo 
views  as  to  the  validity  of  those  procedures. 
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Mr.  Justice  Harlan,  concurring  specially. 

What  has  been  written  on  botii  sides  of  this  case  makes 
appropriate  a  further  word  from  one  who  concurs  in  the 
judgment  of  the  Court,  but  cani^ot  join  its  opinion. 

tJnlikd  tiiiy  brother  Clark  who  finds  this  case  "both 
clear  and  simple/'  I  consider  the  constitutional  issue 
it  presents  most  difficult  and  far-reaching.  In  my  view 
the  Court  quite  properly  declines  to  decide  it  in  the 
present  posture  of  the  case.  My  unwillingness  to  sub- 
scribe to  the  Court's  opinion  is  due  to  the  fact  that  it 
unnecessarily  deals  with  the  very  issue  it  disclaims 
deciding.  For  present  purposes  no  more  need  be  said 
than  that  we  should  not  be  drawn  into  deciding  the 
constitutionality  of  the  security-clearance  revocation 
procedures  employed  in  this  case  until  the  use  of  such 
procedures  in  matters  of  this  kind  has  been  deliberately 
considered  and  expressly  authorized  by  the  Congress  or 
the  President  who  alone  are  in  a  position  to  evaluate  in 
the  first  instance  the  totality  of  factors  bearing  upon  the 
necessity  for  their  use.  That  much  the  courts  are  entitled 
to  before  they  are  asked  to  express  a  constitutional 
judgment  upon  an  issue  fraught  with  such  important 
consequences  both  to  the  Government  and  the  citizen. 

Ample  justification  for  abstaining  from  a  constitutional 
decision  at  this  stage  of  the  case  is  afforded  by  the  Court's 
traditional  and  wise  rule  of  not  reaching  constitutional 
issues  unnecessarily  or  prematurely.  That  rule  indeed 
has  been  consistently  followed  by  this  Court  when  faced 
with  "confrontation"  issues  in  other  security  or  loyalty 
cases.  See  Petert  v.  Hohhy,  349  U.  S.  331 ;  Vitarelli  v. 
Seaton,  359  U.  S.  535;  cf.  Service  v.  Dulles,  354  U.  S.  363; 
Kent  V.  DuUes,  357  U.  S.  116.  Adherence  to  that  rule 
is,  as  I  understand  it,  the  underlying  basis  of  today's  deci- 
sion, and  it  is  on  that  basis  that  I  join  the  judgment  of 
the  Court 
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It  is  regrettable  that  my  brother  Clark  should  have 
so  far  yielded  to  the  temptations  of  colorful  characteriza- 
tion as  to  depict  the  issue  in  this  case  as  being  whether  a 
citizen  has  "a  constitutional  right  to  have  access  to  the 
Government's  military  secrets,"  and  to  suggest  that  the 
Court's  action  today  requires  "the  President's  Cabinet 
members  to  revoke  their  refusal  to  give"  the  petitioner 
"access  to  military  secrets,"  despite  any  views  they  may 
have  as  to  his  rehability.  Of  course  this  decision  involves 
no  such  issue  or  consequences.  The  basic  constitutional 
issue  is  not  whether  petitioner  is  entitled  to  access  to 
classified  material,  but  rather  whether  the  particular 
procedures  here  employed  to  deny  clearance  on  security 
grounds  were  constitutionally  permissible.  With  good 
reason  we  do  not  reach  that  issue  as  matters  now  stand. 
And  certainly  there  is  nothing  in  the  Court's  opinion 
which  suggests  that  petitioner  must  be  given  access  to 
classified  material. 

Mr.  Justice  Clark,  dissenting. 

To  me  this  case  is  both  clear  and  simple.  The 
respondents,  all  members  of  the  President's  Cabinet, 
have,  after  a  series  of  hearings,  refused  to  give  Greene 
further  access  to  certain  government  military  informa- 
tion which  has  been  classified  "secret."  Hie  pertinent 
Executive  Order  defines  "secret"  information  as 

"defense  information  or  material  the  unauthorized 
disclosure  of  which  could  result  in  serious  damage 
to  the  Nation,  such  as  by  jeopardizing  the  interna- 
tional relations  of  the  United  States,  endangering  the 
effectiveness  of  a  program  or  policy  of  vital  impor- 
tance to  the  national  defense,  or  compromising 
important  military  or  defease  plans,  scientific  or 
technological  developments  important  to  national 
defense,  or  information  revealing  important  intelli- 
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genee  operations."  Exec.  Order  No.  10501,  Nov.  5, 
1963, 18  Fed.  Eeg.  7049,  3  CFR  (1949-1963  Comp), 
p.  979,  §  1  (b). 

Surely  one  does  not  have  a  constitutional  right  to  have 
access  to  the  Government's  military  secrets.^  But  the 
Court  says  that  because  of  the  refusal  to  grant  Greene 
further  access,  he  has  lost  his  position  as  vice  president 
and  general  manager,  a  chief  executive  oflficer,  of  ERCO, 
whose  business  waa  devoted  wholly  to  defense  contracts 
with  the  United  States,'  and  that  his  training  in  aero- 
nautical engineering,  together  with  Uie  facts  that  ERCO 
engages  solely  in  government  work  and  that  the  Govern- 
ment is  the  country's  largest  airplane  customer,  has  in 
some  unaccountable  fashion  parlayed  his  employment 
with  ERCO  into  "a  constitutional  right."  What  for  any- 
one else  would  be  considered  a  privilege  at  best  has  for 
Greene  been  enshrouded  in  constiti^tional  protection. 
This  sleight  of  hand  is  too  much  for  me. 

But  ihis  is  not  all.  After  holding  that  Greene  has  con- 
stitutional protection  for  his  private  job,  the  Court  has 
ordered  the  President's  Cabinet  members  to  revoke  their 
refusal  to  give  Greene  access  to  military  secrets.^    It 


*  My  brother  Harlan  very  kindly  credits  me  with  "oolorful  char- 
acteriziition"  in  stating  this  as  the  issue.  While  I  take  groat  pride 
in  authorship,  I  must  say  that  in  this  instance  I  merely  agn"e<l  with 
the  statement  of  the  issue  by  the  Solicitor  General  and  his  co-counsel 
in  five  different  i^aces  in  the  Brief  for  the  United  States.  See  pp. 
2,  17,  19,  29,  59. 

'ERCO  agreed  in  its  government  contract,  &s  was  well  known  to 
Greene,  to  exclude  any  individual  from  any  part  of  its  plant  at  which 
work  under  the  contract  was  being  performed  who  had  not  been 
cleared  by  the  Navy  for  access  to  military  secret.*. 

*  Brother  Harlan  states  that  I  suggest  '"that  the  Court's  action  to- 
day requires  'the  President's  Cabinet  members  to  revoke  their  refusal 
to  give'  the  petitioner  'access  to  military  secrets,"  de>pite  .iny  views 
they  may  have  as  to  his  reliability  ..."  Government  officials,  well 
versed  in  the  application  of  this  Court 'n  judgment!-  to  thf  practicalities 
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strikes  down  the  present  regulations  as  being  insufficiently 
authorized  by  either  the  President  or  the  Congress  because 
the  procedures  fail  to  provide  for  confrontation  or  cross- 
examination  at  Board  hearings.  Let  us  first  consider  that 
problem. 

I.  The  Constitutional  Issue. 

After  full  consideration  the  Court  concludes  "that  in 
the  absence  of  explicit  authorization  from  eith^  the 
President  or  Congress  the  respondents  were  not  wnpow- 
ered  to  deprive  petitioner  of  his  job  in  a  proceeding  in 
which  he  was  not  afforded  the  safeguards  of  confronta- 
tion and  cross-examination."  In  so  doing,  as  I  shall 
point  out,  it  holds  for  naught  the  Executive  Orders  of 
both  President  Roosevelt  and  President  Truman  and 
the  directives  pursuant  thereto  of  every  Cabinet  officer 
connected  with  our  defense  since  1942  plus  the  expUdt 
order  of  General  Dwight  D.  Eisenhower  as  Chief  oi  Staff 
in  1946.  In  addition,  contrary  to  the  Court's  conclusion, 
the  Congress  was  not  only  fully  informed  but  had  itself 
pubHshed  the  very  procedures  used  in  Greene's  case. 

I  believe  that  the  Court  is  in  error  in  holding,  is  it 
must,  in  order  to  reach  this  "authorization"  issue,  that 
Greene's  "right  to  hold  specific  private  employment  md 
to  follow  a  chosen  profession  free  from  unreasonaUe  fov- 
ernmental  interference"  is  protected  by  the  Fifth  AfHtend- 
ment.  It  cites  four  cases  in  support  of  this  proposition 
and  says  compare  four  oth^.    As  I  read  those  oaiet  not 


of  government  operation,  say  that  the  relief  wtuch  OfMM  aoeks 
here — and  which  the  Court  now  grants— is  "in  sufastanoe,  a  msw^ory 
injunction  requiring  that  the  Government  show  him  (or,  in  praetioe, 
allow  contractors  to  show  him)  defense  secrets,  Botwitbwtanding  the 
judgment  of  the  executive  branch  that  such  disoloeure  miffat  jeop- 
ardize the  national  safety."    Brief  for  the  United  States,  48. 
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Que  iJB  in'  poiistL*  ^  ftu!ty  T  oaimot  find  a  single  case  in 
msffpgor^  of  ftitf  Ooorf  er  position.  Even  a  suit  for  damages 
on  the  grouncb'oF'ktteirf^penee  with  private  contracts  does 
n6t  lie  agun]^  ^tt^Havenmentf.  The  Congress  specific 
cBJSyf  exonpted  suoH  suits  from!  the  Tort  Claims  Act.  28 
U.  a  C.  f  2680  (h).  But  the  action  today  may  have  the 
effect  of  by^passng  tiist  ezemptum  since  Greene  will  now 
claim,  as  has  VUarelli,  see  yittavUi  v.  Seaton,  359  U.  S. 
535  (1959),  reimbursement  for  his  loss  of  wages.  See 
Taylor  r.  McMroy,  post,  p.  70».  This  will  date  back  to 
195a    EQb  salary  at  that  time  waa  $18,000  a  year. 

In  holding  that  the  Fifth  Am^idment  protects  Greene 
the  Court  ignores  the  basic  consideration  in  the  case, 
namelSTr  that  no  person,  save  the  Pfeaident,  has  a  con- 
fltitutional  ri^t  to  access  to  govonimental  secrets.  Even 
tiieu^  such  aecem  is  necessary  for  one  to  keep  a  job 


*Dent  V.  We$t  Virgmia,  129  U.  S.  114  (1889),  held  that  a  West 
Viif^nia  statute  did  not  deprive  one  previously  prrctirin^;  medicine 
of  his  rights  without  due  process  by  requiring  him  to  obtani  a  license 
under  the  Act.  Sckware  v.  Board  of  Bar  Examiners,  353  U  S.  232 
(1967),  likewise  *  license  case,  did  not  paas  upon  the  "right"  or 
"privilege"  to  practice  law,  merely  holding  that  on  the  facts  the 
RAiwd  to  permit  8ehwave  to  take  the  examination  was  "invidiously 
(fiseriminatory."  ta.  Peter»  v.  Hobby,  349  U.  S.  331  (1955».  the 
Court  simply  held  the  action  taken  violated  the  Executive  Order 
mvolved.  The  concurring  opinion,  Douglas,  J.,  p.  350,  went  further 
bat  alone  on  the  question  of  "right."  The  Court  did  not  (iii<rn.<s 
that  question,  much  leas  pass  upon  it.  Slochower  v.  Board  of  Educa- 
tion, 360  U.  a.  361  (1^6),  held  that  the  summar>'  dismissal  without 
fiirther  evidence  by  New  York  of  a  school  teacher  because  he  had 
pleaded  the  Fifth  Amendment  before  a  United  Stat<'s  Senate  Com- 
mittee violated  due  process.  The  case  merely  touched  on  the  'righ»" 
to  plead  the  Kfth  Amendment,  not  to  "propertv  *  rights.  Truax  v. 
Itaieh,  239  TJ.  S.  33  (1915);  AUgeyer  v.  Lcmtsutna,  165  V.  S.  578 
(1897);  and  PotoeU  v.  Penruiylvania,  127  V.  S.  678  (1^88),  were 
equal  prot  ction  cases  wherein  discrimination  wm  claimeil.  Greene 
alleges  no  diserimination. 
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in  private  industry,  he  is  still  not  entitled  to  the  secrets. 
It  matters  not  if  as  a  consequence  he  is  unable  to  secure 
a  specific  job  or  loses  one  he  presently  enjoys.  The  simple 
reason  for  this  conclusion  is  that  he  has  no  constitutional 
right  to  the  secrets.  If  access  to  its  secrets  is  granted  by 
the  Government  it  is  entirely  permissive  and  may  be 
revoked  at  any  time.  That  is  all  that  the  Cabinet  officers 
did  here.  It  is  done  every  day  in  governmental  opera- 
tion. The  Court  seems  to  hold  that  the  access  granted 
Greene  was  for  his  benefit.  It  was  not  Access  was 
granted  to  secure  for  the  Government  the  supplies  or 
services  it  needed.  The  contract  with  ERCO  specifically 
provided  for  the  action  taken  by  the  Cabinet  officers. 
Greene  as  General  Manager  of  ERCO  knew  of  its  provi- 
sions. If  every  person  working  on  government  contracts 
has  the  rights  Greene  is  given  here  the  Government  is 
indeed  in  a  box.  But  as  was  said  in  Perkins  v.  Lukens 
Steel  Co.,  310  U.  S.  113,  127-128  (1940): 

"Like  private  individuals  and  businesses,  ihe  Gov- 
ernment enjoys  the  unrestricted  power  to  produce  its 
own  supplies,  to  determine  those  with  whom  it  will 
deal,  and  to  fix  the  terms  and  conditions  upon  which 
it  will  make  needed  purchases.  .  .  .  Judicial  re* 
straint  of  those  who  administer  the  Government's 
purchasing  would  constitute  a  break  with  settled 
judicial  practice  and  a  departure  into  fields  hitherto 
wisely  and  happily  apportioned  by  the  genius  of  our 
polity  to  the  adminisU'ation  of  another  branch  of 
Government." 

The  Court  refuses  to  pass  on  the  constitutionality  of 
the  procedures  used  in  the  hearings.  It  does  say  that 
the  hearings  provided  for  in  the  program  permit  the 
restraint  of  "employment  opportunities  through  a  denial 
of  clearance  without  the  safeguards  of  confrontation  and 
cross-examination."    I  think  the  Court  confuses  admin- 


\ 

\  \ 
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istraiiye  Action  with  judicial  trials.  This  Court  has  long 
ago  and  repeatedly  approved  administrative  action  where 
the  rights  of  cross>examination  and  confrontation  were 
not  permitted.  Chicago  A  Southern  Air  Lines  v.  Water- 
man Corp.,  333  U.  S.  103  (1948);  Carlson  v.  Landon, 
342  U.  S.  624  (1962);  United  States  v.  Nugent,  346 
U.  S.  1  (1953);  United  States  v.  Reynolds,  345  U.  S.  1 
(1953);  KnaufI  v.  Shaughnessy,  338  U.  S.  537  (1950); 
Shaughnesgy  v.  Mezei,  346  U.  S.  206  (1953) ;  and  Jay  v. 
Boyd,  351  U.S.  346  (1956). 

At  no  time  since  the  programs  now  in  vogue  were  es- 
tablished in  1942  have  the  rights  of  cross-examination  and 
confrontation  of  witnesses  been  required.  In  fact  the 
present  regulations  were  patterned  after  the  Employee 
Loyalty  Program,  first  inaugurated  upon  the  passage  of 
the  Hatch  Act  in  1939,  in  which  the  rights  of  confronta- 
tion and  OToss-examination  have  never  been  recognized. 
Every  Attorney  General  since  that  time  has  approved 
these  procedures,  as  has  every  President.  And  it  should 
be  noted,  though  several  cases  here  have  attacked  the 
regulations  on  this  ground,  this  Court  has  yet  to  strike 
them  down.' 

I  shall  not  labor  the  point  further  than  to  say  that  in 
my  opinion  the  procedures  here  do  comport  with  that  fair- 
ness required  of  administrative  action  in  the  security  field. 
A  score  of  our  cases,  as  I  have  cited,  support  me  in  this 
position.  Not  one  is  to  the  contrary.  And  the  action  of 
the  Court  in  striking  down  the  program  for  lack  of  spe- 
cific authorization  is  indeed  strange,  and  hard  for  ine  to 
understand  at  this  critical  time  of  national  emergency. 
The  defense  establishment  should  know — and  now — 
whether  its  program  is  constitutional  and,  if  not,  wherein 


•See  BaOey  v.  Richardson,  86  U.  S.  App.  D.  C  248,  182  F.  2d  46, 
afllrmed  by  an  equally  divided  Court,  341  U.  8.  918  (1951) ;  Peters  v. 
Hobby,  349  U.  S.  331  (1955). 
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it  is  defirient.  I  am  sure  that  it  will  remember  that  in 
other  times  of  emergency — no  more  grave  than  the  pres- 
ent— it  was  i>erinitted,  without  any  hearing  whatsoever — 
much  less  with  confrontation  and  cross-examination — to 
remove  American  citizens  from  their  homes  on  the  West 
Coast  and  place  them  in  concentration  camps.  See 
Hirabayashi  v.  United  States,  320  U.  S.  81  (1943); 
Korematsu  v.  UnUed  States,  323  U.  S.  214  (1944).  My 
examination  of  the  Japanese  exclusion  orders  indicates 
clearly  that  the  Executive  Order  was  a  general  authoriza- 
tion just  as  the  two  here.  Congress  at  the  time  only 
created  criminal  offenses  for  violation  of  exclusion  or 
curfew  orders  of  the  military  commander.  Likewise  we 
have  criminal  statutes  here.  And  while  the  Japanese 
orders  were  in  time  of  war,  those  involved  here  had  their 
inception  in  war  and  have  been  continued  during  the 
national  emergency  declared  by  the  President.  No  one 
informed  in  present  world  affairs  would  say  tfiat  our  safety 
is  less  in  jeopardy  today.  In  fact  we  are  now  spending 
nearly  as  much  money  to  protect  it  as  during  Uie  war 
period.  In  this  light  it  is  inescapable  that  the  existing 
authorizations  are  entirely  sufficient.  Let  us  examine  - 
them. 

II.  The  President  and  the  Congress  Have  Granted 
Sufficient  Authority  to  the  Cabinet  Officers. 

Since  1941  the  industrial  security  program  has  been  in 
operation  under  express  directives  from  the  President. 
Within  a  week  after  the  attack  on  Pearl  Harbor,  Presi- 
dent Roosevelt  issued  Exec.  Order  No.  8972,  6  Fed.  Reg. 
6420,  Dec.  12,  1941,  which  authorized  both  the  Secretary 
of  War  and  the  Secretary  of  the  Navy  "to  establish  and 
maintain  military  guards  and  patrols,  and  to  take  other 
appropriate  measures,  to  protect  from  injury  and  destruc- 
tion national-defense  material,  national-defense  premises, 
and  national-defense  utilities,  .  .  ."     (Emphasis  added.) 
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In  1942,  under  the  suthOTity  of  that  Executive  Order,  the 
Secretary  of  War  undertook  the  formulation  and  execu- 
tion of  8  program  of  industrial  security.*  The  procedures 
in  operation  from  1942  and  1943  arc  outlined  in  a  1946 
publication  of  tiie  Departottent  of  War  entitled  "Suspen- 
sion of  Subversives  from  Privately  Operated  Facilities  of 
ImportiU)«e  to  the  Security  of  the  Nation's  Army  and 
Navy  Programs."'  Interestingly  enough,  the  instruc- 
tions were  issued  in  time  of  peace,  did  not  give  the  suspect 
a  hearing,  and  were  signed  by  the  then  Chief  of  Staff — 
now  President — Dwight  D.  Eisenhower. 

In  1947,  the  National  Security  Act,  61  Stat.  495, 
effected  a  reorganization  of  the  military  departments 
and  placed  the  Secretary  of  Defense  at  the  head  of  the 
National  Mihtary  Establishment.  Section  305  (a)  of 
the  Act  transferred  to  the  new  organization  "[a]  11  laws, 
orders,  regulations,  and  other  actions  applicable  with 
respect  to  any  function  .  .  .  transferred  under  this 
Act  .  .  .  ."    Section   213  created   a   Munitions   Board 


•Report  of  the  Commission  on  Government  Security  (1957), 
S.  Doc.  No.  64,  85th  Cong.,  1st  Sess.  237,  n.  7. 

T  War  Department  Pamphlet  No.  32-4  (1946)  provided  both 
criteria  and  procedures  for  removal  of  subversives.  The  basic  cri- 
terion was  "good  cause  to  suspect  an  employee  of  subversive  ac- 
tivity ,  .  .  ,"  the  latter  being  defined  as  "sabotage,  espionage,  or 
any  other  wilful  activity  intended  to  disrupt  the  national  defense 
program."    The  basic  procedure  for  removal  was  set  out  in  t  10: 

"10.  When  adequate  investigation  has  revealed  that  there  is  good 
cause  to  suspect  an  employee  of  subversive  activity  on  a  national 
defense  project  of  importance  to  Army  or  Navy  procurement,  the 
vital  success  of  the  project,  aa  well  as  the  security  of  the  loyal 
employees,  may  require  that  the  Army  or  Navy,  without  revealing 
the  nature  or  source  of  its  evidence,  request  the  immediate  removal 
of  such  individual  from  the  project.  To  this  end  the  cooperation 
of  the  organizations  representative  of  organized  labor  is  solicited  for 
the  following  program:   .  .  ." 

Clearly  this  procedure  did  not  anticipate  confrontation  or  cross- 
examination. 


AMENDING   SUBVERSIVE   ACTIVITIES  CONTROL  ACT   OF    19  50  1645 

OCTOBER  TERM,  1958. 

Clark,  J.,  dissenting.  360  U.  S. 

within  the  military  establishment  and  under  the  super- 
vision of  the  Secretary  of  Defense.  Among  ite  functions 
were 

"(1)  to  coordinate  the  appropriate  activities  within 
the  National  Military  Establishment  with  regard 
to  industrial  matters,  including  procurement  .  .  . 
plans  .  .  .  ;  (2)  to  plan  for  the  military  aspects 
of  industrial  mobilization ;  .  .  .  and  (10)  to  perform 
such  other  duties  as  the  Secretary  of  Defense  may 
direct." ' 

In  his  first  report  to  the  President  in  1948,  Secretary 
of  Defense  Forrestal  reported  that: 

".  .  .  the  Munitions  Board  is  responsible  for  neces- 
sary action  to  coordinate  internal  security  within  the 
National  Military  Establishment  with  regard  to 
industrial  matters.  This  work  is  being  planned  and 
in  some  phases  carried  forward  by  the  following 
programs: 

"c.  Development  of  plans  and  directives  to  protect 
classified  armed  forces  information  in  the  hands  of 
industry  from  potential  enemies; 

"d.  Establishment  of  uniform  methods  of  handling 
of  personnel  cletranees  and  secrecy  agreements . . . ." 
First  Report  of  the  Secretary  of  Defense  (1948)  102- 
103. 

The  forerunner  of  the  exact  pirogram  now  in  effect  wa0 
put  in  operation  in  1948  under  the  supervision  of  that 
Board.  And,  in  the  Annual  Qeport  to  the  President,  in 
1949,  the  Secretary,  then  Louis  Jc^nson,  reported  that 

"Industrial  Security. — A  program  to  cocH'dinate  and 
develop  uniform  practices  to  protect  classified  mili- 

« The  National  Security  Act  Amendments  of  1940,  63  SUt.  578, 
amended  §  213  so  as  to  delete  subparagraph  10. 

94-756  O  -  68  -  pt.  2  --6 
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tary  informalion  placed  in  the  hands  of  industry 
under  procurement  and  reeearch  contracts  was  con- 
tinued by  the  Munitions  Board.  Criteria  were  devel- 
oped for  the  granting  or  denial  of  personnel  and 
facility  clearances  in  the  performance  of  classified 
contracts.  Work  was  started  to  establish  a  central 
security  clearance  register  to  centralize  clearance  data 
for  ready  reference  by  all  departments  and  to  prevent 
duplication  in  making  clearance  investigations.  A 
joint  Personnel  Security  Board  administers  this 
program,  and  the  Industrial  Employment  Review 
Board  hears  appeals  from  security  clearance  denials." 
Second  Report  of  the  Secretary  of  Defense,  for  the 
Fiscal  Year  1949  (1950),  85. 

Transmitted  with  that  report  to  the  President  was  the 
Annual  Report  of  the  Secretary  of  the  Army,  where  the 
number  of  security  cases  processed  by  the  Army- Navy- 
Air  Force  Personnel  Board,  and  the  number  of  appeals 
handled  by  the  Industrial  Employment  Review  Board 
were  detailed.' 

Again  in  1950  the  Secretary  of  Defense  informed  the 
President,  in  a  report  required  by  law,  of  the  status  of 
the  industrial  security  program. 

"In  the  past  6  months,  the  Munitions  Board  acti- 
vated the  Industrial  Employment  Review  Board, 
established  procedures  under  which  the  latter  will 
operate,  and  developed  a  set  of  uniform  criteria  stipu- 
lating the  circumstances  under  which  security  clear- 
ances will  be  denied.  The  Munitions  Board  also 
established  a  Central  Index  Security  Clearance  File 
to  serve  as  a  clearing  house  for  all  individual  and 
facihty  clearances  and  denials,  [and]  developed  a 
standard    security    requirements    check    list  ...  . 

•Annual  Report  of  the  Secretary  of  the  Army  for   the  Fiscal 
Year  1949  (1950),  192. 

509615  0-59-56 
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Uniform  standards  for  security  investigations  of 
facility  and  contractors'  personnel  are  being  devel- 
oped ....  A  standard  military  security  agreement 
is  being  coordinated  to  bind  potential  suppliers 
to  security  regulations  before  a  classified  contract  is 
awarded,  and  a  manual  to  give  security  guidance  to 
industry  is  being  prepared."  Semiannual  Report  of 
the  Secretary  of  Defense,  July  1  to  Dec.  31,  1949 
(1950),  97. 

The  President,  in  1953,  in  Reorganization  Plan  No.  6, 
67  Stat.  638,  traioferred  all  of  the  "functions  of  the  Muni- 
tions Board"  to  the  Secretary  of  Defense  and  dissolved 
that  Board.  Since  then  the  program  has  been  in  operation 
under  the  authority  of  the  Secretary.  Also  in  1953,  the 
President  issued  Exec.  Order  No.  10450,  Apr.  27,  1963, 
18  Fed.  Reg.  2489,  3  CFR  (1949-1963  Comp.),  p.  936. 
That  order  dealt  with  the  criteria  and  procedures  to  be 
used  111  the  Federal  Loyalty  Security  Program,  which 
had  been  instituted  under  Elxec.  Order  No.  9835,  12  Fed. 
Reg.  1935,  3  CFR  (1943-1948  Comp.),  p.  630,  Mar.  21, 
1947.  The  latter  order  made  clear  that  federal  employees 
suspected  of  disloyalty  had  no  right  of  confrontation.'* 
And  the  regulations  {»-omulgated  under  the  order  pro- 
vided no  such  right  See  13  Fed.  Reg.  9366, 6  CFR  ( 1949), 
§210,  Dec.  31,  1948.  These  procedures  were  revised 
under  Exec.  Order  No.  10460,  9Upra,  although  Again,  con- 
frontation and  cross-examination  were  not  provided.   See 


loPart  IV,  §2  of  Exec.  Order  No.  9836  specifically  stated  that: 
"...  the  investigative  agency  may  refuse  to  disdoee  the  naoies  of 
confidential  informants,  provided  it  furnishes  suflioient  information 
about  such  informants  on  the  basis  of  which  the  requesting  depart- 
ment or  agency  can  make  an  adequate  eviJuation  of  the  information 
furnished  by  them,  and  provided  it  advises  the  requesting  department 
or  agency  in  writing  that  it  is  essential  to  the  protection  of  the 
informants  or  to  the  investigation  of  other  eases  that  the  identity 
of  the  informants  not  be  revealed.  ..." 
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19  PM.  Reg.  1503,  32  CFR,  p.  288,  Mar.  19,  1954.  Thus, 
it  was  clear  that  the  President  had  not  contemplated  that 
there  would  be  a  right  of  confrontation  in  the  Federal 
Loyalty  Security  Program.  And  the  report  of  the  Sec- 
retary of  the  Anny — tranamitted  to  the  President  by  the 
Secretary  of  Defense — made  clear  that  the  criteria  of 
Exec.  Order  No.  10450  were  being  utilized  not  only  where 
the  loyalty  of  a  government  employee  was  in  doubt,  but 
also  in  earrjdng  out  the  industrial  security  program. 
Semiannual  Report  of  the  Secretary  of  the  Army,  Jan.  1, 
1954,  to  June  30,  1954,  135--136. 

Thus  we  see  that  the  program  has  for  18  years  been 
carried  on  under  the  express  authority  of  the  President, 
and  has  been  regularly  reported  to  him  by  his  highest 
Cabinet  officers.  How  the  Court  can  say,  despite  these 
facts,  that  the  President  has  not  sufficiently  authorized 
the  program  is  beyond  me,  imless  the  Court  means  that 
it  is  necessary  for  the  President  to  write  out  the  Industrial 
Security  Manual  in  his  own  hand. 

Furthermore,  I  think  Congress  has  sufficiently  author- 
ized the  program,  as  it  has  been  kept  fully  aware  of  its 
development  and  has  appropriated  money  to  support  it. 
During  the  formative  period  of  the  program,  1949-1951, 
the  Congress,  through  appropriation  hearings,  was  kept 
fully  informed  as  to  the  activity.  In  1949  D.  F.  Carpen- 
ter, Chairman  of  the  Munitions  Board,  appeared  before 
a  Subcommittee  of  the  House  Committee  on  Appropria- 
tions to  testify  concerning  the  requested  appropriation 
for  the  Board.  While  the  report  indicates  much  of  the 
testimony  was  "off  the  record,"  it  does  contain  specific 
references  to  the  program  here  under  attack."  Signifi- 
cantly the  appropriation  bill  for  1950  included  an  item 


"  House  of  Representatives,  Hearings  before  i\w  Subcomniittee  of 
the  Committee  on  Appropriations  on  the  National  Military  Establish- 
ment Appropriation  Bill  for  1950,  81st  Cong.,  Ist  Seas.  91. 
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Clark.  J.,  dissenting.  360  U.  9. 

of  $11,300,000  for  the  maintenance,  inter  alia,  of  the 

Board. 

Again,  in  1950  General  Timberlake,  a  member  of  the 

Board,  testified: 

"Then  we  are  going  to  intensify  the  industrial 
mobilization  planning  within  the  Department  of 
Defense,  with  particular  emphasis  on  industrial 
security  .  .  .  ."  House  of  Representatives,  Hearings 
before  a  Subcommittee  of  the  Committee  on  Appro- 
priations on  the  Supplemental  Appropriation  for 
1951,  81st  Cong.,  2d  Sess.  264. 

While,  again,  some  of  the  testimony  was  "off  the  record" 
it  was  sufficiently  urgent  and  detailed  for  the  Congress  to 
appropriate  additional  funds  for  the  Board  for  1951.** 

By  the  1953  Reorganization  Plan,  the  functions  of  the 
Munitions  Board  were  transferred  to  various  Assistant 
Secretaries  of  Defense.  The  industrial  security  program 
was  put  under  the  Assistant  Secretary  of  Defense  for 
Manpower,  Personnel,  and  Reserve  Forces.  Of  course, 
this  office  received  an  appropriation  each  year.  These 
hearings,  to  cite  but  two,  certainly  indicate  an  awareness 


"  The  reason  for  the  dearth  of  legiilative  reference  to  the  prograna 
appears  in  some  1955  bearings  on  an  appropriation  bill.  Under 
consideration  at  the  time  was  a  proposal  for  a  fund  to  reimburse 
contractor  employees  who  had  been  suspended  during  a  security 
check  and  subsequently  cleared.  General  Moore  testified  that,  in  the 
past,  such  reimbursement  had  been  made  by  the  service  secretaries 
out  of  their  contingency  funds.    Then  foUowed  this  coBoquy: 

"Mr.  Mahon.  Under  that  [the  contingracy  fund]  you  can  buy 
a  boy  a  top,  or  a  toy,  provided  the  Secretary  of  Defense  thinks  it  is 
proper? 

"Gen;  Moore.  That  is  right,  and  we  come  down  here  and  explain 
to  this  committee  with  respect  to  this  in  a  very  secret  session  bow 
much  we  have  spent  and  precisely  what  we  have  spent  it  for." 
House  of  Representatives,  Hearings  before  the  Subcommittee  of  the 
Committee  on  Appropriations  on  Department  of  Defense  Appropri- 
ations for  1956,  84th  Cong.,  Ist  Sess.  780. 
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on  the  part  of  Onigress  of  the  existence  of  the  industrial 
security  program,  and  the  continued  appropriations 
hardly  bespeak  an  unwiilingneas  on  the  part  of  Congress 
that  it  be  carried  on.  In  1955,  the  Eighty-fourth  Con- 
gress, on  the  motion  of  Senator  Wiley  for  unanimous  con- 
sent, caused  to  be  printed  the  so-called  Internal  Security 
Manual,  S.  Doc.  No.  40,  84th  Cong.,  1st  Sess.  It  is  a 
compilation  of  all  laws,  regulations,  and  congressional 
conmiittees  relating  to  the  national  security.  Contained 
in  the  volume  is  the  "Industrial  Personnel  Security 
Review  Regulation,"  i.  c,  a  verbatim  copy  of  the  regula- 
tions set  up  by  the  Secretary  of  Defense  on  February  2, 
1955.  This  Manual  outlined  in  detail  the  hearing  pro- 
cedures which  are  here  condemned  by  the  Court.  And  it 
is  important  to  note  that  the  final  denial  of  Greene's 
clearance  was  by  a  Board  acting  under  these  very  regula- 
tions. Still  not  one  voice  was  raised  either  within  or 
without  the  Halls  of  Congress  that  the  Defense  Depart- 
ment had  exceeded  its  authority  or  that  contractor  em- 
ployees were  being  denied  their  constitutional  rights. 
In  other  cases  we  have  held  that  the  inaction  of  the 
Congress,  in  circumstances  much  less  specific  than  here, 
was  a  clear  ratification  of  a  program  as  it  was  then  being 
carried  out  by  the  Executive.  Why,  I  ask,  do  we  not  do 
that  here  where  it  is  so  vital?  We  should  not  be  "that 
blind  Court  .  .  .  that  does  not  see  what  '[a] II  others  can 
see  and  understand  ....'"  United  States  v.  Rumtly, 
345U.  S.  41,  44  (1953). 

While  it  certainly  is  not  clear  to  me,  I  suppose  that  the 
present  fastidiousness  of  the  Court  can  be  satisfied  by  the 
President's  incorporating  the  present  industrial  security 
program  into  a  specific  Executive  Order  or  the  Congress' 
placing  it  on  the  statute  books.  To  me  thi«  seems  entirely 
superfluous  in  light  of  the  clear  authorization  presently 
existing  in  the  Cabinet  officers.  It  al»«>  su^)jects  the 
Government  to  multitudinous  actions — and  p>erliaps  large 
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damages — by  reason  of  discharges  made  pursuant  to  the 
present  procedures. 

And  I  might  add  a  nota  bene.  Even  if  the  Cabinet 
officers  are  given  this  specific  direction,  the  opinion  today, 
by  dealing  so  copiously  with  the  constitutional  issues, 
puts  a  cloud  over  both  the  Employee  Loyalty  Program 
and  the  one  here  under  attack.  Neither  requires  that 
hearings  afford  confrontation  or  cross-examination. 
While  the  Court  disclaims  deciding  this  constitutional 
question,  no  one  reading  the  opinion  will  doubt  that  the 
explicit  language  of  its  broad  sweep  speaks  in  prophecy. 
Let  us  hope  that  the  winds  may  change.  If  they  do  not 
the  present  temporary  debacle  will  turn  into  a  rout  of 
our  internal  security. 
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IN  THE  UNITED   STATES   DISTRICT  COURT 
NORTHERN   DISTRICT  OF  CALIFORNIA 


DEXTER  C.    SHOULTZ, 


Plaintiff, 


ROBERT  S.  McNAMRA,  Secretary 
of  Defense,  and  Does  One 
Through  Ten, 

Defendants. 


No.   47330 
MEMORANDU>I  OF  OPINION 


Plaintiff,  a  holder  of  a  security  clearance,  employed  by 
Lockheed  Missiles  and  Space  Company  of  Sunnyvale,  California, 
seeks  to  enjoin  the  defendants,  Secretary  of  Defense  Robert  S. 
McNamara  and  other  Defense  Department  officials,  from  suspend- 
ing plaintiff's  secret  security  clearance  pursuant  to  the  pro- 
visions of  Section  V.  B.  of  Department  of  Defense  Directive 

1/ 
5220.6,  effective  January  6,  1967.   Both  parties  move  for 


jL/  In  the  course  of  an  investigation,  interrogation,  examina- 
tion, or  hearing,  the  applicant  may  be  requested  to  answer 
relevant  questions,  or  to  authorize  others  to  release  relevant 
information  about  himself.   The  applicant  is  expected  to  give  full, 
frank,  and  truthful  answers  to  such  questions,  and  to  authorize 
others  to  furnish  relevant  information.   The  applicant  may  elect 
on  constitutional  or  other  grounds  not  to  comply.   However,  such 
a  wilful  failure  or  refusal  to  furnish  or  to  authorize  the  fur- 
nishing of  relevant  and  material  information  may  prevent  the 
Department  of  Defense  from  reaching  the  affirmative  finding  re- 
quired by  reference  (a)  in  which  event  any  security  clearance  then 
in  effect  shall  be  suspended  by  the  Assistant  Secretary  of  Defense 
(Administration),  or  his  designee,  and  the  further  processing  of 
his  case  discontinued."  Section  V.  B.  of  Department  of  Defense 
Directive  5220.6. 
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summary  judgment  and  agree  that  there  is  no  dispute  as  to  ths 
material  facts.   A  minute  order  was  entered  on  February  2,  1968, 
granting  plaintiff's  motion  and  denying  defendants'  motion. 

The  facts  will  not  be  fully  repeated  in  this  memorandum; 
instead,  the  Court  adopts  the  statement  of  facts  filed  by  de- 
fendants herein,  augmented  by  the  admitted  allegations  of  the 
complaint  and  supplement  to  complaint  filed  herein,  and  such 
facts  as  do  not  appear  in  this  memorandum  are  incorporated  by 
this  reference. 

Plaintiff  has  been  employed  by  Lockheed  Aircraft  Corporation 
and  its  subsidiary,  Lockheed  Missiles  and  Space  Company,  since 
1960.   Since  June  of  1966,  he  has  been  employed  in  the  capacity 
of  a  computer  programmer.   Since  1956,  with  a  brief  exception 
not  material  here,  plaintiff  has  held  a  security  clearance  at 
the  access  level  of  "Secret". 

On  or  about  October  13,  1967,  plaintiff's  security  clearance 
was  "suspended"  under  Section  V.  B.  of  Department  of  Defense 
Directive  5220.6  (hereinafter  cited  as  Section  V.  B.).   Further 
proceedings  with  respect  thereto  were  discontinued  because  of 
plaintiff's  earlier  refusal  to  ans\jer  questions  which  he  felt 
were  irrelevant,  immaterial  or  incompetent,  or  all  of  these,  at 
a  Defense  Department  interview  held  on  June  30,  1967,  in  San 
Francisco,  California.  Almost  immediately  thereafter,  plaintiff 
V7as  informed  by  his  employer  that  solely  because  of  the  suspension 
of  his  clearance  he  could  no  longer  be  employed  by  Lockheed  but 
would  be  placed  on  "prolonged  leave  of  absence"  without  pay  until 
such  time  as  his  clearance  status  was  settled. 

On  November  16,  1967,  this  Court  issued  a  Temporary  Restrain- 
ing Order  enjoining  defendants  from  continuing  the  suspension  of 
plaintiff's  security  clearance  under  Section  V.  B. ;  and  at  the 
hearing  on  the  application  for  the  Restraining  Order  and  on 
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subsequent  occasions,  the  parties  consented  to  extensions  of 

the  Restraining  Order  until  February  4,  1958. 

The  crux  of  this  case  is  the  validity  of  Section  V.  B. 

and  the  procedures  contained  therein  under  which  plaintiff's 

First, 
security  clearance  was  to  be  suspended./  Plaintiff  asserts  that 

this  Section  is  invalid  because  it  is  not  expressly  authorized 

by  Congress  or  the  President.   Secondly,  plaintiff  asserts  that 

if  Section  V.  B.  is  authorized,  it  deprives  plaintiff  of  a 

security  clearance  without  Due  Process  of  law. 

Plaintiff  relies  on  Greene  v.  McElroy.  360  U.S.  474  (1959), 
in  support  of  his  argijinent  that  Section  V.  B.  is  invalid  for 
lack  of  specific  authorization.   In  Greene  v.  McElroy,  supra ,  the 
Supreme  Court  defined  the  issue  before  it  in  that  case  as  "whether 
the  Department  of  Defense  has  been  authorized  to  create  an  in- 
dustrial security  clearance  program  under  vjhich  affected  persons 
may  lose  their  jobs  and  may  be  restrained  in  following  their 
chose  professions  on  the  basis  of  fact  determinations  concerning 
their  fitness  for  clearance  made  in  proceedings  in  which  they  are 
denied  the  traditional  procedural  safeguards  of  confrontation 
and  cross-examination."   (Id.,  at  508.) 

This  Court  believes  that  the  teaching  of  Greene  is  that 
an  agency  of  the  federal  government  cannot,  without  affording 
the  traditional  forms  of  fair  procedure,  take  administrative 
action  which  effectively  deprives  an  individual  of  his  means  of 
livelihood  on  loyalty  or  security  grounds  unless,  at  the  least. 
Congress  (or  the  President,  if  he  is  the  source  of  the  power)  has 
expressly  authorized  the  lesser  procedure.   See  Garrot  v.  United 
States.  340  F.2d  615,  618  (Ct.  CI.  1965). 

At  the  outset,  defendants  attempt  to  distinguish  Greene  by 
asserting  that  the  suspension  here  is  not  a  final  revocation 
because  plaintiff  has  it  within  his  power  to  reopen  the  proceedings 
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at  any  time  he  chooses  to  ans'.JCi"  i\o.   questions  which  he  declined 
to  answer  at  his  interview.  Accordingly,  defendants  argue  that 
Greene  does  not  require  specific  authorization  by  the  President 
or  Congress  for  the  Department  of  Defense  to  have  included  in 
Directive  5220.6  "normally  accepted  administrative  practices" 
which  permit  suspension  of  a  security  clearance  without  a  hear- 
ing and  related  procedural  rights  when  the  suspension  does  not 
amoiint  to  a  "final"  revocation. 

In  formulating  the  Greene  test,  the  Supreme  Court  stressed 
the  effect  on  the  individual's  livelihood  of  the  challenged 
administrative  action.   Greene  v.  McElroy ,  supra ,  at  500,  502, 
506-7,  508;  Garrott  v.  United  States.  340  F.2d  615,  619  (Ct.  CI. 
1965).   Here,  it  is  undisputed  that  \ander  Section  V.  B.  ,  once 
a  secviiity  clearance  has  been  suspended,  there  is  no  further 
administrative  or  judicial  remedy  to  challenge  the  suspension. 
Further  processing  of  the  case  is  discontinued.   Defendants  argue 
that  the  suspension  remains  in  effect  and  further  processing  is 
discontinued  only  for  as  long  as  plaintiff  refuses  co  answer  the 
propounded  questions.   The  Court  is  of  the  opinion,  however,  that 
this  remedy  is  illusory.   In  effect,  it  requires  plaintiff  to 
submit  to  procedures  which  he  believes  are  unauthorized  and  un- 
constitutional, thus  rendering  moot  his  objections  to  the  proced- 
ures, in  order  to  obtain  a  hearing  with  the  procedural  safeguards 
of  Sections  3,  4  and  5  of  Executive  Order  10865.   In  these 


2/  Executive  Order  10865  (25  Fed.  Reg.  1583),  entitled  "Safe- 
guarding Classified  Information  Within  Industry",  sets  up  com- 
prehensive procedures  to  provide  the  "maximum  possible  safeguards" 
to  protect  the  interests  of  a  holder  of  a  security  clearance. 
It  was  issued  in  1960  by  President  Eisenhower  after  Greene  v. 
McElroy.  It  will  be  discussed  in  more  detail  elsewhere  in  this 
memorandum. 
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circvimstances,  the  Court  believes  that  this  "suspension"  which 
has  entailed  a  discontinuance  of  the  processing  of  plaintiff  s 
clearance,  has  the  same  final  effect  on  plaintiff's  livelihood 
that  the  Supreme  Court  was  concerned  about  in  Greene.   Moreover, 
although  plaintiff's  employer  was  informed  by  the  defendants 
that  the  suspension  of  plaintiff's  security  clearance  vjas  not 
intended  to  prevent  utilization  of  plaintiff  upon  any  non- 
classified work  that  may  be  available  to  plaintiff,  defendants 
admit  that  plaintiff  was  informed  by  authorized  agents  of  Lockheed 
that  solely  because  of  the  suspension  of  his  clearance  he  could 
no  longer  be  employed  by  Lockheed  and  that  he  would  be  placed  on 
"prolonged  leave  of  absence"  without  pay  lontil  such  time  as  his 
clearance  status  was  settled.   In  light  of  these  facts,  the  Court 
feels  that  plaintiff  has  suffered  a  serious  deprivation  of  his 
"right  to  hold  specific  private  employment  and  to  follow  a  chosen 
profession  .  .  .  [which  come]  .  .  .  within  the  'liberty'  and 
'property'  concepts  of  the  Fifth  Amendment."  Greene  v.  McElroy, 
supra ,  360  U.S.  474,  at  492.   This  Court  is  of  the  opinion  that 
to  hold  otherwise  would  be  honoring  unduly  the  semantic  differ- 
ence between  "final  revocation"  and  "suspension",  and  would  be 
disregarding  the  effect  on  plaintiff's  livelihood  so  strongly 
emphasized  in  the  Greene  case. 

The  Court  must  next  inquire  whether  the  governmental  action 
that  was  taken  here  deprived  plaintiff  of  traditional  forms  of 
fair  procedure  which  are  associated  with  procedural  Due  Process. 
The  salient  facts  can  be  briefly  summarized.   Plaintiff  was 
notified  that  "the  Screening  Board  [of  the  Department  of  Defense] 
has  some  new  information  that  might  affect  .  .  .  [his]  .  .  . 
continued  eligibility  for  a  clearance",  and  that  the  Screening 
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Board  was  going  to  "use  this  information  to  re-examine  the  status" 
of  plaintiff's  clearance.   It  was  indicated  to  plaintiff  that 
this  new  information  had  been  "developed  by  the  investigation 
conducted  in  his  case".   Plaintiff  was  requested  to  attend  an 
interview  at  which  he  would  be  questioned  about  "matters  germane 
to  his  [continued]  eligibility  for  a  security  clearance."  Plain- 
tiff was  also  informed  that,  "[i]n  particular,  the  Board  desires 

that  he  be  questioned  in  order  to  deteriTiine  the  extent  ofhis 

5/ 
participation  in  Cuban  affairs.""  No  further  notice  of  the  pur- 
pose and  scope  of  the  inquiry  V7as  giver,  to  plaintiff,  nor  was  he 
apprised  of  the  nature  of  the  "new  information"  possessed  by  the 
Screening  Board  which  had  prompted  the  re-examination  of  his 
security  clearance.   Plaintiff  was  informed  that  he  could  be 
represented  by  counsel  at  the  interview  and  that  he  would  be 
afforded  an  opportimity  to  make  a  statement  in  his  own  behalf. 
His  counsel  was  provided  before  the  interview  with  a  copy  of 
Defense  Department  Directive  5220.6,  including  Section  V.  B. , 
and  plaintiff  was  informed  that  the  provisions  of  Section  V.  B. 
would  be  applicable.   Further,  plaintiff  was  told  that  if  he 


Z/     Letter  to  plaintiff's  counsel  dated  March  14,  1967,  from 
Solis  Horwitz,  Assistant  Secretary  of  Defense  (Administration) 
Exhibit  B  to  the  Complaint) . 

4/  Letter  to  plaintiff's  counsel  dated  April  14,  1967,  from 
James  E.  Stauffer,  Department  Counsel  (Department  of  Defense) 
(Exhibit  A  to  Defendant's  Statement  of  Material  Facts). 

5/  Letter  to  plaintiff's  counsel  dated  February  1,  1967,  from 
William  Scanlon,  Director,  Administrative  Staff  (Department  of 
Defense) (Exhibit  A  to  Complaint). 
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refused  "to  ansv-jer  questions  relevant  to  his  continued  eligibility 
for  security  clearance,  his  existing  clearance  will  be  suspended 
and  further  processing  of  his  case  will  be  discontinued." 

At  the  outset  of  the  interview  on  June  30,  1967,  plaintiff 
stated  his  name,  address  and  employer  in  response  to  questions 
propounded  by  the  Department  Counsel  who  v;as  conducting  the  inter- 
view.  Thereafter,  he  declined  to  answer  all  other  questions  on 
the  groimds  that  they  were  irrelevant,  incompetent  or  immaterial, 
or  all  of  these.   There  was  no  hearing  officer  or  other  impartial 
person  present  at  the  interview  to  make  rulings  on  these  objec- 
tions. After  each  objection,  the  Department  Counsel  proceeded 
to  the  next  question. 

By.  letter  dated  October  13,  1967,  plaintiff  was  informed  by 

the  Department  of  Defense  in  pertinent  part  that: 

"Having  reviewed  the  transcript  of  that  inter- 
view, the  Screening  Board^'has  concluded  that 
Mr.  Shoultz ' s  refusal  to  answer  the  questions 
addressed  to  him  by  Department  Counsel  denies 
the  Board  information  it  considers  essential 
to  a  determination  of  his  continued  eligibility 
for  security  clearance.   The  conclusion  by  the 
Screening  Board  that  the  additional  information 
is  essential  was  based  upon  its  evaluation  of 
facts  developed  by  investigation.  Without  that 
information  the  Board  is  unable  to  reach  the 
affirmative  finding  required  by  Section2  of 
Executive  Order  10865  dated  February  20,  1960, 
i.e.,  that  it  is  clearly  consistent  with  the 
national  interest  to  continue  his  clearance." 

Almost  immediately,  plaintiff  was  notified  by  his  employer  that 
he  would  be  terminated  solely  because  of  the  suspension. 

The  Court  is  of  the  opinion  that,  as  in  Greene,  there  are 
serious  constitutional  problems  inherent  in  the  suspension  pro- 
cedure as  outlined  above  which  is  sanctioned  by  Section  V.  B. 
In  Hannah  v.  Larche.  363  U.S.  420  (1960),  the  Supreme  Court 
stated:   '\'Jhether  the  Constitution  requires  that  a  particular 
right  obtain  in  a  specific  proceeding  depends  upon  a  complexity 
of  factors.   The  nature  of  the  alleged  right  involved,  the  nature 

of  the  proceeding,  and  the  possible  burden  on  that  proceeding  are 
all  considerations  which  mustbe  taken  into  account."   (Id.,  at 
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442.)   In  that  case,  it  was  held  that  the  rights  to  know  the 
specific  charges  that  are  being  investigated  and  the  identity  of 
the  complainants,  and  the  right  to  confrontation  and  cross- 
examination  of  the  complainants  and  other  witnesses  were  not 
constitutionally  required  at  a  Civil  Rights  Commission  investiga- 
tive hearing.   The  Court  emphasized  the  "purely  investigative 
nature  of  the  Commission  proceedings"  (Id. ,  ad  451)  and  dis- 
tinguished between  such  a  proceeding  and  one  where  the  govern- 
ment agency  involved  is  charged  with  making  "determinations  in 
the  nature  of  adjudications  affecting  legal  rights."   (Ibid.) 
The  Court  stated  that  in  contrast  to  this  latter  type  of  govern- 
mental action,  as  occurred  in  Greene  v.  McElroy,  supra ,  "the 
Civil  Rights  Commission  does  not  make  any  binding  orders  or  issue 
'clearances'  or  licenses  having  legal  effect.   Rather,  it  investi- 
gates and  reports  leaving  affirmative  action,  if  there  is  to  be 
any,  to  other  governmental  agencies  where  there  must  be  action 
de  novo."   (Id.,  at  452.) 

Closely  viewed,  the  personal  interview  is  neither  a  purely 
investigative  nor  an  adjudicatory  hearing.   Because  of  the  direct 
effects  it  can  have,  it  is  a  hyrbrid  proceeding.   The  investi- 
gating officer,  called  the  Department  Counsel,  is  not  empowered  to 
make  any  determinations  affecting  an  individual's  security  clear- 
ance. Yet  the  suspension  which  was  ordered  here  was  clearly  more 
than  a  collateral  or  incidental  effect  of  the  interview.   It  was 
expressly  sanctioned  by  Section  V.  B.  for  refusal  to  answer 
relevant  questions.   Plaintiff's  clearance  was  ordered  to  be 
suspended  precisely  as  he  had  been  forewarned.   This  action  of 
the  Screening  Board  under  Section  V.  B.  transforms  the  personal 
interview  into  something  more  than  a  purely  investigative  hearing. 
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This  tv70-stage  process,  like  the  governmental  action  in  Greene, 
"was  determining  whether  [plaintiff]  could  have  a  security  clear- 
ance--a  license  in  a  real  sense,  and  one  that  had  a  significant 
impact  upon  his  employment."  Hannah  v.  Larche,  supra ,  363  U.S. 
420,  at  452. 

The  lesser  procedures  sanctioned  here  by  Section  V.  B.  must 
be  viewed  in  light  of  the  drastic  impact  which  they  have  on  an 
individual's  livelihood  after  a  refusal  to  answer  questions  at 
a  personal  interview.   The  finality  of  this  impact  has  heretofore 
been  discussed.   The  only  avenue  available  to  plaintiff  to  reopen 
the  proceedings  is  to  submit  to  the  lesser  procedures  provided 
by  Section  V.  B.   Finally,  when  viewing  these  procedures,  the 
Court  attaches  significance  to  the  fact  that  Defense  Department 
Directive  5220.6  contains  an  alternative  procedure  of  a  State- 
ment of  Reasons  and  a  full  hearing  which  would  more  aderjuately 
protect  plaintiff's  procedural  rights. 

Based  on  the  foregoing  analysis,  the  Court  feels  that 

Section  V.  B. ,  in  sanctioning  the  procedures  which  took  place  here, 

raises  serious  constitutional  questions.   In  summation,  Section  V.  B. 

permits  an  indefinite,  if  not  effectively  permanent,  suspension  of 


§_l     Section  VIII.   Further,  subsection  8  thereof  provides  for  a 
summary  procedure  when  the  Secretary  of  Defense  "determines  person- 
ally that  the  provisions  of  this  Directive  cannot  be 'invoiced  {-^fv 
consistently  with  the  national  security." 
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an  individual's  security  clearance,  thereby  nullifying  employ- 
ment opportunity,  without  any  statement  of  charges  or  other 
specific  notice,  V7ithout  any  opportunity  to  answer  specific  facts 
alleged  to  be  jeopardizing  an  individual's  security  clearance, 
without  any  confrontation  or  cross-examination,  and  without  any 
factual  basis  given  as  the  reason  for  the  suspension. 

The  Court  is  not  dissuaded  from  the  opinion  by  the  defend- 
ant's argument  that  a  suspension  so  long  as  there  is  a  refusal  to 
furnish  relevant  information  is  reasonable  and  procedurally  proper. 
The  instant  case  does  not  present  the  question  whether  the  refusal 
on  unprivileged  grounds  to  answer  questions  in  a  properly  con- 
vened hearing  could  serve  as  the  basis  for  the  type  of  suspension 
which  was  prescribed  here.   Defendants  strenuously  rely  on 
Konigsberg  v.  State  Bar,  366  U.S.  36  (1961)  and  on  In  Re  Anastaplo. 
366  U.S.  82  (1961).   The  government  action  involved  in  each  of 
those  cases  occurred  after  the  refusal  to  answer  questions  by  an 
applicant  for  admission  to  a  state  bar  in  the  midst  of  a  hearing 
fully  consonant  with  procedural  Due  Process  requirements.  Also, 
it  is  significant  that  those  administrative  decisions  were  subject 
to  judicial  review. 

Nor  is  the  Court  persuaded  by  the  cases  whichdefendants 

cite  which  stand  for  the  proposition  that  an  incomplete  initial 

or  renewal  application  entitles  a  governmental  agency  to  discon- 

7/ 
tinue  processing  the  application.    In  reaching  this  conclusion 


2/   Borrow  V.  FCC,  285  F.2d  666  (D.C.  Cir.  1960),  cert,  denied. 
364  U.S.  892  (1960);  Cronan  v.  FCC.  285  F.2d  288  (D.C.  Cir.  1960), 
cert,  denied,  364  U.S.  892  (1961);  Blumentfaal  v.  FCC.  318  F.2d  276 
(D.C.  Cir.  1963),  cert,  denied.  373  U.S.  951  (1963);  Schneider  v. 
Roland.  263  F.  Supp.  496  (W.D.  Wash.  1967),  rev'd.  on  other  grounds, 
36  Law  Week  (January  16,  1968). 

94-756  O  -  68  -  pt.  2  --7 
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the  Court  is  persuaded  by  the  emphasis  which  the  Supreme  Court 
placed  in  Greene  upon  the  right  to  be  free  from  unreasonable 
governmental  action  by  which  "affected  persons  may  lose  their 
jobs  and  may  be  restrained  in  following  their  chose  professions 
.  .  '.'(Greene  v.  McElroy.  supra,  360  U.S.  474,  at  493)  (emphasis 
added) . 

Having  exposed  the  serious  constitutional  problems  in 
Section  V.  B.,  this  Court  must  next  inquire  whether  "the  President 
or  Congress,  within  their  respective  constitutional  powers,  speci- 
fically has  decided  that  the  imposed  procedures  are  necessary  and 
warranted  and  has  authorized  their  use."   (Id.,  at  507).   Plaintiff 
asserts,  and  defendants  do  not  contend  otherwise,  that  Congress 
has  never  enacted  an  industrial  security  clearance  program. 
Therefore,  if  Section  V.  B.  is  authorized,  the  authorization  must 
specifically  appear  in  an  Executive  Order  issued  by  the  President. 

The  defendants  do  not  point  to  any  Executive  Order  as 
specifically  authorizing  the  procedures  of  Section  V.  B.   In 
their  Memorandum  of  Points  and  Authorities  defendants  argue  that 
the  authority  and  responsibility  for  the  protection  of  official 
information  affecting  the  national  security  is  granted  and  dele- 
gated by  Executive  Order  10501,  18  Fed.  Reg.  7049,  50  U.S.C.  §  401 
note.   That  Order,  however,  does  not  specifically  authorize  the 
procedure  sanctioned  by  Section  V.  B.   Defendants  also  discuss 
Executive  Order  10865,  25  Fed.  Reg.  1583,  50  U.S.C.  §  401  note, 
as  being  relevant.   Section  3  of  that  Order  provides,  "[e]xcept  as 
provided  in  Section  9  of  this  Order",  a  security  clearance  may 
not  be  finally  denied  or  revoked  "unless  the  applicant  has  been 
given  the  following":   (1)   a  comprehensive  and  detailed  written 
statement  of  reasons;  (2)   an  opportunity  to  reply  in  writing; 
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(3)  an  opportunity  to  appear  personally  at  a  hearing;  (4)  a 
reasonable  opportunity  to  prepare  for  the  appearance;  (5)  to  be 
represented  by  counsel;  (6)  an  opportunity  to  confront  and  cross- 
examine  his  accusers  (except,  as  provided  in  Section  4,  when  the 
head  of  the  department  declares  that  such  disclosure  "would  be 
substantially  harmful  to  the  national  interest");  and  (7),  a 
written  notice  of  a  final  decision  which  contains  findings  as  to 
each  allegation  in  the  statement  of  reasons.   This  section  clearly 
does  not  authorize  the  procedure  of  Section  V.  B.  and  the  Court 
feels  that  by  inference  Section  V.  B.  is  inconsistent  with  this 
Section  of  the  Executive  Order.   Section  9  provides  for  a  revocation 
or  denial  of  a  security  clearance  under  lesser  procedural  protec- 
tion "only  when  the  head  of  a  department  determines  that  the  pro- 
cedures prescribed  in  Sections  3,  4,  and  5  cannot  be  invoiced 
sonsistently  with  the  national  security".   Defendants  do  not  con- 
tend that  this  section  has  been  complied  with  here  or  that  it      - 
authorizes  the  procedure  of  SectionV.  B.  Finally,  Sections  1(a) 
and  2,  the  sections  of  Executive  Order  10865  which  generally  restate 
the  authority  and  responsibility  of  the  executive  department  heads 
to  protect  classified  information  and  issue  appropriate  regulations, 
do  not  constitute  the  specific  authorization  for  Section  V.  B. 
which  Is  required  by  Greene  v.  McElroy,  supra.  As  defendants  point 
to  no  other  Executive  Orders  which  might  provide  the  requisite 
authorization,  this  Court  concludes  that  Section  V.  B.  is  invalid 
as  not  being  authorized.   This  ruling  makes  it  unnecessary  for 
this  Court  to  decide  the  other  ground  advanced  by  plaintiff  in 
support  of  his  motion  for  summary  judgment. 
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For  the  foregoing  reasons,  plaintiff's  motion  for  sunmary 
judgment  has  been  granted  and  defendants'  cross-motion  for  summary 
judgment  has  been  denied.   Defendants  and  each  of  them,  their 
agents  and  subordinates  are  permanently  enjoined  from  suspending 
plaintiff's  security  clearance  for  classified  materials  described 
in  the  complaint  in  this  action  under  the  provisions  of  Section 
V.  B.  of  Department  of  Defense  Directive  5220.6,  dated  December  7, 
1966.   This  Order  does  not  prevent  defendants  from  taking  appro- 
priate action  to  safeguard  the  national  security  under  Section  9 
of  the  Executive  Order  10865  or  any  other  authorized  provisions 
of  Directive  5220.6,  if  they  be  so  advised. 

Dated:   February  9,  1968 


'  '1 

J 

/ 

/ 

/ 
/ 
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United  States  District  Judge  , 


8/  It  is  interesting  to  note  that  plaintiff  was  asked  to  attend 
an  interview  regarding  his  security  clearance  by  the  Defense 
Department  at  least  as  early  as  November  30,  1966.   His  clearance 
was  not  ordered  to  be  suspended  until  on  or  about  October  13, 
1967. 
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8UPBEME  COUBT  OF  THE  UNITED  STATES 


No.  196.— October  Term,  1967. 


Herbert  Schneider,  Appellant, 

V. 

Willard  Smith,  Commandant, 
United  States  Coast  Guard. 


On  Appeal  From  the 
United  States  District 
Court  for  the  Western 
District  of  Washing- 
ton. 


[January  16,  1968.] 

Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

Appellant,  who  has  served  on  board  American-flag 
commercial  vessels  in  various  capacities,  is  now  qualified 
to  act  as  a  second  assistant  engineer  on  steam  vessels. 
But  between  1949  and  1964  he  was  employed  in  trades 
other  than  that  of  a  merchant  seaman.  In  October  1964 
he  applied  to  the  Commandant  of  the  Coast  Guard  for 
a  validation  of  the  permit  or  license  which  evidences  his 
ability  to  act  as  a  second  assistant  engineer. 

Under  the  Magnuson  Act,  50  U.  S.  C.  §  191  (b),  the 
President  is  authorized,  if  he  finds  that  "the  security  of 
the  United  States  is  endangered  by  .  .  .  subversive  ac- 
tivity," to  issue  rules  and  regulations  "to  safeguard 
against  destruction,  loss,  or  injury  from  sabotage  or 
other  subversive  acts"  all  "vessels"  in  the  territories  or 
waters  subject  to  the  jurisdiction  of  the  United  States.^ 


*  Section  191  provides  in  part : 

"Whenever  the  President  finds  that  the  security  of  the  United 
States  is  endangered  by  reason  of  actual  or  threatened  war,  or 
invasion,  or  insurrection,  or  subversive  activity,  or  of  disturbances 
or  threatened  disturbances  of  the  international  relations  of  the 
United  States,  the  President  is  authorized  to  institute  such  measures 
and  issue  such  rules  and  regulations — 

"(a)  t«  govern  the  anchorage  and  movement  of  any  foreign-flag- 
vessels  in  the  territorial  waters  of  the  United  States,  to  inspect  such 
vessels  at  any  time,  to  place  guards  thereon,  and,  if  necessary-  in  hi? 
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SCHNEIDER  v.  SMITH. 

President  Truman  promulgated  Regulations.  33  CFR, 
pt.  6,  which  gives  the  Commandant  of  the  Coast  Guard 
authority  to  grant  or  withhold  validation  of  any  permit 
or  license  evidencing  the  right  of  a  seaman  to  serve  on 
a  merchant  vessel  of  the  United  States.  §  6.10-3.  He 
is  directed  not  to  issue  such  validation,  unless  he  is 
satisfied  that  "the  character  and  habits  of  life  of  such 
person  are  such  as  to  authorize  the  belief  that  the  pres- 
ence of  the  individual  on  board  would  not  be  inimical  to 
the  security  of  the  United  States."     §  6.10-1. 

The  questionnaire,  which  appellant  in  his  application 
was  required  to  submit,  contained  the  following  inquiry 
which  he  answered: 

"Item  4.  Do  you  now  advocate,  or  have  you  ever 
advocated,  the  overthrow  or  alteration  of  the  Gov- 
ernment of  the  United  States  by  force  or  violence 
or  by  unconstitutional  means? 
"Answer:  No." 

The  questionnaire  contained  the  following  inquiries 
which  related  to  his  membership  and  participation  in 
organizations  which  were  on  the  special  list  of  the  Attor- 
ney General  as  authorized  by  Executive  Order  10450. 
18  Fed.  Reg.  2489: 

"Item  5.  Have  you  ever  submitted  material  for 
publication  to  any  of  the  organizations  listed  in 
Item  6  below? 


opinion  in  order  to  secure  such  vessel  from  damage  or  injury,  or  to 
prevent  damage  or  injury  to  any  harbor  or  waters  of  the  United 
States,  or  to  secure  the  observance  of  rights  and  obHgations  of  the 
United  States,  may  take  for  such  purposes  full  possession  and  con- 
trol of  such  vessels  and  remove  therefrom  the  officers  and  crew 
thereof,  and  all  other  persons  not  especialh'  authorized  by  him  ta 
go  or  remain  on  board  thereof. 

"(b)  to  safeguard  against  destruction,  loss,  or  injur>'  from  sabo- 
tage or  other  subversive  acts,  accidents,  or  other  causes  of  similar 
nature,  vessels,  harbors,  ports,  and  waterfront  facilities  in  the  United 
States,  the  Canal  Zone,  and  all  territory  and  water,  continental  or 
insular,  subject  to  the  jurisdiction  of  the  United  States." 
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"Answer.  No. 

"Item  6.  Are  you  now,  or  have  you  ever  been, 
a  member  of,  or  affiliated  or  associated  with  in  any 
way,  any  of  the  organizations  set  forth  below? 
[There  followed  a  list  of  more  than  250 
organizations.] 

"Answer.  Yes. 

"If  your  answer  is  *yes,'  give  full  details  in 
Item  7. 

"Item  7.  (Use  this  space  to  explain  Items  1 
through  6.  Attach  a  separate  sheet  if  there  is  not 
enough  space  here.) 

"Answer.  I  have  been  a  member  of  many  political 
&  social  organizations,  including  several  named  on 
this  list. 

"I  cannot  remember  the  names  of  most  of  them 
and  could  not  be  specific  about  any. 

"To  the  best  of  my  knowledge,  I  have  not  been 
a  member  of  or  participated  in  the  activities  of 
these  organizations  for  ten  years." 

Upon  receiving  the  questionnaire  returned  by  the 
appellant,  the  Commandant  advised  him  that  the  infor- 
mation was  not  sufficient  and  that  answers  to  further 
interrogatories  were  necessary.- 

-  "1.  With  respect  to  your  statements  above,  furnish  the  follownng^ 
information,  fully  and  honestly  to  the  best  of  your  ability: 

"(a)  List  the  names  of  the  political  and  social  organizations  to 
which  you  belonged,  and  location. 

"(b)  Furnish  approximate  dates  of  membership. 

"(c)  Furnish  full  particulars  concerning  the  extent  of  your  activi- 
ties and  participation  in  the  organizations  (number  and  type  of 
meetings/functions  attended;  positions  or  offices  held;  classes  or 
schook  attended;   contributions  made;   etc.). 

"(d)  Your  reason  for  discontinuing  the  membership. 

"(e)  Your  present  attitude  toward  the  principles  and  objectives 
of  the  organizations. 

"If  your  answer  is  'YES'  to  the  following  Questions,  explain  fully 
in  the  space  provided  at  the  end  of  the  Interrogatories: 

"2.  Are  you  now,  or  have  you  ever  been  a  member  of  or  affiliated 
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In  reply,  appellant,  speaking  through  his  counsel,, 
admitted  to  the  Commandant  that  he  had  been  a  mem- 
ber of  the  Communist  Party  as  well  as  other  organiza- 
tions on  the  Attorney  General's  list  and  that  he  had 
subscribed  to  People's  World.  He  said  that  he  had 
joined  the  Party  because  of  his  personal  philosophy  and 
idealistic  goals,  but  later  quit  it  and  the  other  organiza- 
tions due  to  fundamental  disagreement  with  Communist 
methods  and  techniques.  But  beyond  that  he  said 
he  would  not  answer  because  "it  would  be  obnoxious  to 
a  truly  free  citizen  to  answer  the  kinds  of  questions 
under  compulsion  that  you  require."  The  Commandant 
declined  to  process  the  application  further,  relying  upon 
33  CFR  §  121.05(d)(2)  which  authorizes  him  to  hold 
the  application  in  abeyance,  if  an  applicant  fails  or 
refuses  to  furnish  the  additional  information. 

Appellant  thereupon  brought  this  action  for  declara- 
tory relief  that  the  provisions  of  the  Magnuson  Act  in 
question  and  the  Commandant's  actions  thereunder  were 
unconstitutional,  praying  that  the  Commandant  be  di- 
rected to  approve  his  application  and  that  he  be  enjoined 


with,  in  any  way,  the  Communist  Party,  its  Subdivisions,  Subsidiaries,, 
or  Affiliates? 

(Answer  'Yes'  or  'No.') 
"3.  Have  you  at   any  time  been   a  subscriber  to  the  'People's 
Worid'? 

" If    your    answer    is    'Yes,'    give    dates. 

(Answer  'Yes'  or  'No.') 
4.  "Have  you  at  any  time  engaged  in  any  activities  in  behalf  of 

the  'People's  World'?     

(Answer  'Yes'  or  'No.') 
"If  your  answer  is  'Yes,'  furnish  details. 

"5.  What  is  your  present  attitude  toward  the  Communist  Partj'? 
"6.  What   is   your   present   attitude   toward   the   principles   and 
objectives  of  Communism? 

"7.  What  is  your  attitude  toward  the  form  of  Government  of 
the  United  States? 
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from  interfering  with  appellant's  employment  upon  ves- 
sels flying  the  American  flag. 

A  three- judge  court  was  convened  and  the  complaint 
was  dismissed.  263  Fed.  Supp.  496.  The  case  is  here 
on  appeal,  28  U.  S.  C.  §  1253.  We  postponed  the  ques- 
tion of  jurisdiction  to  the  merits.     389  U.  S.  810. 

We  agree,  as  does  appellee,  that  the  case  was  one  to 
be  heard  by  a  three-judge  court  and  that  accordingly 
we  have  jurisdiction  of  this  appeal.  For  appellant  did 
raise  the  question  as  to  whether  the  statute  was  uncon- 
stitutional because  of  vagueness  and  abridgment  of  First 
Amendment  rights  and  also  questioned  whether  the 
power  to  install  a  screening  program  was  validly  dele- 
gated. A  three- judge  court  was  accordingly  proper. 
Baggett  v.  Bullitt,  377  U.  S.  360;  Zemel  v.  Rusk,  381 
U.  S.  1. 

The  Magnuson  Act  gives  the  President  no  express 
authority  to  set  up  a  screening  program  for  personnel 
on  merchant  vessels  of  the  United  States.  As  respects 
"any  foreign-flag  vessels"  the  power  to  control  those 
who  "go  or  remain  on  board"  is  clear.  50  U.  S.  C. 
§  191  (a).  As  respects  personnel  of  our  own  merchant 
ships,  the  power  exists  under  the  Act  only  if  it  is  found 
in  the  power  to  "safeguard"  vessels  and  waterfront  facili- 
ties against  "sabotage  or  other  subversive  acts,"  that  is, 
under  §  191  (b).  The  Solicitor  General  argues  that  the 
power  to  exclude  persons  from  vessels  "clearly  implies 
authority  to  establish  a  screening  procedure  for  deter- 
mining who  shall  be  allowed  on  board."  But  that  power- 
to  exclude  is  contained  in  §  191  (a)  which,  as  noted, 
applies  "to  foreign-flag  vessels,"  while,  as  we  have  said, 
the  issue  tendered  here  must  find  footing  in  §  191  (b).^ 


^  It  is  true  that  Senator  Magnuson  when  discussing  this  measure 
stated  that  it  "will  give  the  President  the  authority  to  invoke  the 
same  kind  of  security  measures  which  were  invoked  in  Worid  War  I 
and  Worid  War  II."    96  Cong.  Rec.  10795.    And  from  that  SoHcitor- 
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We  agree  with  the  District  Court  that  keeping  our 
merchant  marine  free  of  saboteurs  is  within  the  purview 
of  this  Act.    Our  question  is  the  much  narrower  one. 

The  Regulations  prescribe  the  standards  by  which  the 
Commandant  is  to  judge  the  "character  and  habits  of 
Hfe"  of  the  employee  to  determine  whether  his  "presence 
on  board"  the  vessel  would  be  "inimical  to  the  security 
of  the  United  States": 

"(a)  Advocacy  of  the  overthrow  or  alteration  of 
the  Government  of  the  United  States  by  unconstitu- 
tional means. 

"(b)  Commission  of,  or  attempts  or  preparations 
to  commit,  an  act  of  espionage,  sabotage,  sedition  or 
treason,  or  conspiring  with,  or  aiding  or  abetting 
another  to  commit  such  an  act. 


General  argues  that  the  Act  authorizes  the  broad  sweeping  personnel 
screening  programs  which  were  in  force  during  World  War  II. 

But  this  reference  by  Senator  Magnuson  apparently  was  to 
§  191  (a)  which,  as  noted,  covers  "any  foreign-flag  vessels."  When 
it  came  to  §  191  (b)  Senator  Magnuson  did  not  speak  in  terms  of 
any  screening  program,  but  said: 

"It  [the  bill]  also  has  this  purpose,  which  I  think  is  a  good  one: 
As  I  have  said  before,  the  last  stronghold  of  subversive  activity  in 
this  country-,  in  my  opinion,  or  at  least  the  last  concentrated  strong- 
hold, has  been  around  our  water-fronts.  It  would  be  impossible  for 
destruction  to  come  to  any  great  port  of  the  United  States,  of  which 
there  are  many,  as  the  result  of  a  ship  coming  into  port  with  an 
atomic  bomb  or  with  biological  or  other  destnictive  agency,  without 
some  liaison  ashore.  This  would  give  authority  to  the  President 
to  instruct  the  FBI,  in  cooperation  with  the  Coast  Guard,  the  Navy, 
or  anj'  other  appropriate  governmental  agency,  to  go  to  our  water 
fronts  and  pick  out  people  who  might  be  subversives  or  security 
risks  to  this  country-.  I  think  it  goes  a  long  way  toward  taking  care 
of  the  domestic  situation,  as  related  to  this  subject,  particularly  in 
view  of  the  large  amount  of  talk  we  have  had  in  the  Senate  within 
the  past  few  days  about  Communists.  The  bill  also  protects  that  last 
loophole  which  is  left,  by  which  there  might  be  some  actual  destnic- 
tion  along  the  shores  of  the  United  States."    96  Cong.  Rec.  11321. 
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"(c)  Performing,  or  attempting  to  perform,  duties 
or  otherwise  acting  so  as  to  serve  the  interests  of 
another  government  to  the  detriment  of  the  United 
States. 

"(d)  Deliberate  unauthorized  disclosure  of  classi- 
fied defense  information. 

"(e)  Membership  in,  or  affiliation  or  sympathetic 
association  with,  any  foreign  or  domestic  organiza- 
tion, association,  movement,  group,  or  combination 
of  persons  designated  by  the  Attorney  General  pur- 
suant to  Executive  Order  10450,  as  amended.'" 
33  CFR  §  121.03. 

If  we  assume  arguendo  that  the  Act  authorizes  a  type 
of  sceening  program  directed  at  "membership"  or  "sym- 
pathetic association,"  the  problem  raised  by  it  and  the 
Regulations  would  be  kin  to  the  one  presented  in  Shelton 
V.  Tucker,  364  U.  S.  479,  where  a  teacher  to  be  hired  by 
a  public  school  of  Arkansas  had  to  submit  an  affidavit 
"listing  all  organizations  to  which  he  at  the  time  belongs 
and  to  which  he  has  belonged  during  the  past  five  years."^ 
Id.,  481. 

We  held  that  an  Act  touching  on  First  Amendment 
rights  must  be  narrowly  drawn  so  that  the  precise  evil 
is  exposed;  that  an  unlimited  and  indiscriminate  search 
of  the  employee's  past  which  interferes  with  his  associa- 
tional  freedom  is  unconstitutional.    Id.,  487-490. 

If  we  gave  §  191  (b)  the  broad  construction  the  Solici- 
tor General  urges,  we  would  face  here  the  kind  of  issue 
present  in  Shelton  v.  Tucker,  supra,  whether  govern- 
ment can  probe  the  reading  habits,  political  philosophy, 
beliefs,  and  attitudes  on  social  and  economic  issues  of 
prospective  seaman  on  our  merchant  vessels. 

A  saboteur  on  a  mechant  vessel  may,  of  course,  be 
dangerous.  But  no  charge  of  appellant  being  a  saboteur 
was  made.    Indeed,  no  conduct  of  appellant  was  at  issue 
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before  the  Commandant.  The  propositions  tendered  in 
the  complaint  were  (1)  plaintiff  is  now  and  always  has 
been  loyal  to  the  United  States ;  (2)  he  has  not  been  active 
in  any  organization  on  the  Attorney  General's  list  for  the 
past  10  years ;  (3)  he  has  never  committed  any  act  of  sabo- 
tage or  espionage  or  any  act  inimical  to  the  security  of  the 
United  States.  Those  propositions  were  neither  con- 
tested by  the  Commandant  nor  conceded.  He  took  the 
position  that  admission  of  evidence  on  those  propositions 
was  "irrelevant  and  immaterial." 

We  are  loathe  to  conclude  that  Congress,  in  its  grant 
of  authority  to  the  President  to  "safeguard"  vessels  and 
waterfront  facilities  from  "sabotage  or  other  subversive 
acts,"  undertook  to  reach  into  the  First  Amendment 
area.  The  provision  of  the  Act  in  question,  50  U.  S.  C. 
§  191  (b),  speaks  only  in  terms  of  actions,  not  ideas  or  be- 
liefs or  reading  habits  or  social,  educational,  or  political 
associations. 

The  purpose  of  the  Constitution  and  Bill  of  Rights^ 
unlike  more  recent  models  promoting  a  welfare  state, 
was  to  take  government  off  the  backs  of  people.  The 
First  Amendment's  ban  against  Congress  "abridging'^ 
freedom  of  speech,  the  right  peacably  to  assemble  and 
to  petition,  and  the  "associational  freedom"  (Shelton  v. 
Tucker,  supra,  at  490)  that  goes  with  those  rights  create 
a  preserve  where  the  views  of  the  individual  are  made 
inviolate.  This  is  the  philosophy  of  Jefferson  that 
"[T]he  opinions  of  men  are  not  the  object  of  civil  gov- 
ernment nor  under  its  jurisdiction.  ...  [I]t  is  time 
enough  for  the  rightful  purposes  of  civil  government 
for  its  officers  to  interfere  when  principles  break  out  into 
overt  acts  against  peace  and  good  order  ...."* 


*  A  Bill  for  Establishing  Religious  Freedom,  Jefferson  Cyclopedia 
976  (1900). 
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No  act  of  sabotage  or  espionage  or  any  act  inimical 
to  the  security  of  the  United  States  is  raised  or  charged 
in  the  present  case. 

In  United  States  v.  Rumely,  345  U.  S.  41,  the  Court 
construed  the  statutory  word  "lobbying"  to  include  only 
direct  representation  to  Congress,  its  members,  and  its 
committees,  not  all  activities  tending  to  influence,  en- 
courage, promote,  or  retard  legislation.  Id.,  at  47.  Such 
an  interpretation  of  the  statute,  it  was  said,  was  "in  the 
candid  service  of  avoiding  a  serious  constitutional  doubt"" 
(ibid.) — doubts  that  were  serious  "in  view  of  the  prohibi- 
tion of  the  First  Amendment."    Id.,  at  46. 

The  holding  in  Rumely  was  not  novel.  It  is  part  of 
the  stream  of  authority  which  admonishes  courts  to  con- 
strue statutes  narrowly  so  as  to  avoid  constitutional 
questions.^ 

The  Court  said  in  Rumely,  "Whenever  constitutional 
limits  upon  the  investigative  power  of  Congress  have  to 
be  drawn  by  this  Court,  it  ought  only  to  be  done  after 
Congress  has  demonstrated  its  full  awareness  of  what  is 
at  stake  by  unequivocally  authorizing  an  inquiry  of 
dubious  limits.  Experience  teaches  us  to  tread  warily  in 
this  domain."    345  U.  S.,  at  46. 

The  present  case  involves  investigation,  not  by  Con- 
gress but  by  the  Executive  Branch,  stemming  from 
congressional  delegation.  When  we  read  that  delega- 
tion with  an  eye  to  First  Amendment  problems,  we  hesi- 
tate to  conclude  that  Congress  told  the  Executive  ta 
ferret  out  the  ideological  strays  in  the  maritime  industry. 
The  words  it  used — "to  safeguard  .  .  .  from  sabotage 
or  other  subversive  acts" — refer  to  actions,  not  to  ideas  or 


5  United  States  v.  Delaware  &  H.  Co.,  213  U.  S.  366,  407-408; 
United  States  v.  Harris,  347  U.  S.  612,  618,  n.  6;   Internatiminr 
Machinists  v.  Street,  367  U.  S.  740,  749;  Lynch  v.  Overholser,  36^ 
U.  S.  705,  710-711;    United  States  v.  National  Dairy  Corp.,  372~ 
U.  S.  29,  32. 
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beliefs.  We  would  have  to  stretch  those  words  beyond 
their  normal  meaning  to  give  them  the  meaning  the 
Solicitor  General  urges.  Rumely,  and  its  allied  eases, 
teach  just  the  opposite — that  statutory  words  are  to  be 
read  narrowly  so  as  to  avoid  questions  concerning  the 
"associational  freedom"  that  Shelton  v.  Tucker  protected 
and  concerning  other  rights  within  the  purview  of  the 
First  Amendment. 

Reversed. 

Mr.  Justice  Black,  while  concurring  in  the  Court's 
judgment  and  opinion,  also  agrees  with  the  statement  in 
Mr.  Justice  Fortas'  concurring  opinion  that  the  statute 
under  consideration,  if  construed  to  authorize  the  inter- 
rogatories involved,  is  offensive  to  the  First  Amendment. 

Mr.  Justice  Marshall  took  no  part  in  the  considera- 
tion or  decision  of  this  case. 
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No.  196.— October  Term,  1967. 


Herbert  Schneider,  Appellant, 

V. 

Willard  Smith,  Commandant, 
United  States  Coast  Guard. 


\0n  Appeal  From  the 
United  States  District 
Court  for  the  Western 
District  of  Washing- 
ton. 


[January  16,  1968.] 

Mr.  Justice  Fortas,  concurring. 

I  concur  in  the  opinion  of  the  Court.  Reversal  is^ 
dictated  because  the  interrogatories  which  petitioner  re- 
fused to  answer  offend  the  First  Amendment.  Shelton 
V.  Tucker,  364  U.  S.  479  (1960).  (They  also  pass  the 
outermost  bounds  of  reason.  No  agency  may  be  permit- 
ted to  require  of  a  person,  subject  to  heavy  penalty, 
sworn  essays  as  to  his  "attitude  toward  the  form  of  gov- 
ernment of  the  United  States"  or  "full  particulars,"  under 
oath,  without  time  limit,  as  to  contributions  made  and 
functions  attended  with  respect  to  250  organizations.) 
I  agree  that  since  Congress  did  not  specifically  authorize- 
a  personnel  screening  program,  authority  to  impose  pro- 
cedures of  the  comprehensive  type  here  involved,  neces- 
sarily impinging  on  First  Amendment  freedoms,  may 
not  be  inferred  from  dubious  general  language.  The 
fault,  however,  is  not  that  there  was  an  inadequate  or 
improper  delegation,  but  that  Congress  did  not  authorize 
the  type  of  investigation  which  was  launched.  Needless 
to  say.  Congress  has  constitutional  power  to  authorize 
an  appropriate  personnel  screening  program  and  to  dele- 
gate to  executive  officials  the  power  to  implement  and 

administer  it.     See  United  States  v.  Rohel,  U.  S. 

(1967). 

Mr.  Justice  Stewart,  agreeing  with  the  separate 
views  of  Mr.  Justice  Fortas,  concurs  in  the  judgment.. 
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No.  196.— October  Term,  1967. 


Herbert  Schneider,  Appellant, 

V. 

Willard  Smith.   Commandant, 
United  States  Coast  Guard. 


On  Appeal  From  the 
United  States  District 
Court  for  the  Western 
District  of  Washing- 
ton. 


[January  16,  1968.] 

Mr.  Justice  White,  with  whom  Mr.  Justice  Harlan 
joins,  concurring  in  the  result. 

I  agree  with  the  Court  that  the  Magnuson  Act  did  not 
authorize  the  inqury  undertaken  by  the  Coast  Guard 
Commandant  and  that  therefore  the  judgment  of  the 
District  Court  must  be  reversed.  I  express  no  opinion 
as  to  the  scope  of  inqury  which  Congress  could  consti- 
tutionally provide  with  respect  to  applicants  for  the 
position  of  merchant  seaman. 
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ASD(A) 

Department  of  Defense  Directive 


SUBJECT 


Industrial  Personnel  Security  Clearance  Program 


References:    (a)     Executive  Order  10865,   Safeguarding  Classi- 
fied Information  Within  Industry,   dated 
February  20,    I960,   as  amended  by  Executive 
Order  10909,    (Appendix  A) 
(b)     DoD  Directive  5220.  6,   Subject:  Industrial  Per- 
sonnel Access  Authorization  Review  Regu- 
lation,  dated  July  28,    I960  (cancelled) 

DoD  Directive  5220.22,   DoD  Industrial  Secu- 
rity Program,   dated  July  30,    1965 

DoD  Directive  5515.9,   Settlement  of  Claims 
Under  the  Provisions  of  the  Federal  Tort 
Claims  Act  (28  U.S.   Code;  Sections  2671- 
2680)  (Delegation  to  the  Secretary  of  the 
Army)  dated  November  15,    1961 

DoD  Directive  5210.8,   Policy  on  Investigation 
and  Clearance  of  DoD  Personnel  for  Access 
to  Classified  Defense  Information,  dated 
Febrviary  15,    1962 


II. 


(c) 
(d) 

(e) 

PURPOSE 


In  accordance  with  reference  (a)  this  Directive  establishes 
the  standard  and  criteria  for  making  security  clearance 
determinations  when  persons  employed  in  private  industry 
require  access  to  classified  defense  information,  and  sets 
forth  procedures  which  shall  be  followed  for  cases  arising 
under  the  DoD  Industrial  Personnel  Security  Clearance 
Program  (hereinafter  referred  to  as  the  Program). 

CANCELLATION 

Reference  (b)  is  hereby  superseded  and  cancelled,  effective 
30  days  from  the  date  hereof. 


94-756  O  -  68  -  pt.  2  -- 
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in.  DEFINITIONS 


A.  Department  of  Defense  components    includes  the  Military- 
Departments  and  Defense  Agencies  and,   as  appropriate, 
their  subordinate  organizations. 

B.  Agencies    refers  to  Executive  Departments  and  agencies 
outside  of  the  Department  of  Defense  which  have  agreed 
to  process  industrial  personnel  security  clearances  under 
this  Directive. 

C.  Agency  Case.    A  case  arising  out  of  the  release  of  classi- 
fied information  to  or  within  industry  by  any  Agency. 

D.  Agency  Head.     The  head  of  any  of  the  Agencies  in  B.   above. 

E.  Applicant.   A  person  eligible  to  have  the  status  of  his 
clearance  determined  under  this  Directive. 

F.  Contractor.     An  industrial,   educational,   commercial,   or 
other  organization  which  has  executed  a  Department  of 
Defense  Security  Agreement. 

G.  Examiner.     An  official  designated  by  the  Department  of 
Defense  to  conduct  hearings  and  make  determinations 
under  the  Program. 

H.      Hearing.    A  proceeding  convened  and  conducted  by  an 

Examiner  in  accordance  with  this  Directive  for  the  pur- 
pose of  determining  an  applicant's  eligibility  for  a 
clearance. 

!•       Security  Clearance  or  Clearance.    An  authorization  for  a 
contractor  or  person  employed  by  a  contractor  to  have 
access  to  specified  levels  of  classified  defense  informa- 
tion provided  his  duties  so  require. 

J-       Statement  of  Reasons.    A  statement  issued  by  the  Depart- 
ment of  Defense  setting  out  the  reasons  why  an  applicant's 
security  clearance  should  be  denied,    suspended,   or 
revoked. 


in.  A. 


AMENDING  SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF    195  0   1679 


Dec  7,  (i(> 
5220.6 


IV.  APPLICABILITY  AND  SCOPE 

A.  The  provisions  of  this  Directive  are  applicable  to  all 
Department  of  Defense  components. 

B.  By  mutual  agreement,    the  provisions  of  this  Directive 
also  extend  to  other  Agencies.     These  agencies  include 
the  Department  of  State,    Department  of  Treasury, 
Department  of  Commerce,    General  Services  Administra- 
tion,   National  Science  Foundation,    Small  Business 
Administration,    Federal  Aviation  Agency,    National 
Aeronautics  and  Space  Administration,    and  such  other 
Agencies  as  may  agree  to  process  industrial  security 
clearance  cases  under  this  Directive. 

C.  All  a'l^plicants  in  private  industry  who  require  access 
to  classified  defense  information  shall  as  a  minimum 
be  investigated  in  accordance  with  the  standards  set 
forth  in  reference  (e). 

D.  This  Directive  applies  to  cases  in  which  the  applicant 
is  eligible  to  be  considered  for  a  clearance,   and  a 
Department  of  Defense  activity  has  recommended 
either  (1)  that  such  clearance  be  denied  or  revoked, 
or  (Z)  that  such  clearance  be  suspended  under  section 
DC.    A.   below. 

•   E.      In  cases  where  an  applicant's  clearance  has  been 
suspended  or  a  Statement  of  Reasons  issued,   the 
subsequent  termination  of  employment  will  not 
affect  the  applicant's  right  to  pursue  these  procedures. 

F.  The  Program  may  be  extended  to  other   cases  at  the 
direction  of  the   Assistant  Secretary  of  Defense 
(Administration). 

G.  The  Program  does  not  extend  to  cases  involving  access 
to  communications  analysis  material  or  information,   to 
cases  in  which  a  clearance  is  administratively  withdrawn 
without  prejudice  upon  a  finding  that  the  applicant  is  not 
eligible,    or  to  cases  in  which  an  interim  clearance  is 
withdrawn  during,  an  investigation. 
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V.  POLICY 

A.  Access  to  classified  information  shall  be  granted 
or  continued  only  to  those  individuals  who  have  been 
determined  eligible  based  upon  a  finding  that  to  do  so 
is  clearly  consistent  with  the  national  interest. 

B.  In  the  course  of  an  investigation,    interrogation, 
examination,   or  hearing,   the  applicant  may  be  requested 
to  answer  relevant  questions,   or  to  authorize  others  to 
release  relevant  information  about  himself.     The 
applicant  is  exp>ected  to  give  full,   frank,   and  truthful 
answers  to  such  questions,   and  to  authorize  others  to 
furnish  relevant  information.     The  applicant  may 

elect  on  constitutional  or  other  grounds  not  to  comply. 
However,    such  a  wilful  failure  or  refusal  to  furnish  or 
to  authorize  the  furnishing  of  relevant  and  material  infor- 
mation may  prevent  the  Department  of  Defense  from 
reaching  the  affirmative  finding  required  by  reference  (a) 
in  which  event  any  security  clearance  then  in  effect  shall  be 
suspended  by  the  Assistant  Secretary  of  Defense  (Admin- 
istration),  or  his  designee,   and  the  further  processing 
of  his  case  discontinued. 

C.  Inquiries  concerning  an  applicant  will  be  limited  to 
matters  relevant  to  a  determination  whether  granting 
access  to  classified  information  is  clearly  consistent 
with  the  national  interest,   and  shall  not  be  directed  to 
the  applicant's  opinions  about:    (1)  religious  beliefs  and 
affiliations;  (2)  racial  matters;  (3)  political  candidates 
or  parties  other  than  those  included  in  section  VI.  D. 
below;  (4)  the  constitutionality  or  wisdom  of  legislative 
policies. 

D.  Determinations  under  this  Directive  shall  be  in  terms 
of  the  national  interest  and  shall  in  no  sense  be  deter- 
minations as  to  the  loyalty  of  the  applicant;  nor  shall 
they  be  considered  a  bar  to  employment  in  a  position 
not  requiring  access  to  classified  information. 
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E.      The  conduct  described  in  section  VI.   below  may,   in 
the  light  of  all  the  surrounding  circumstances,  be  the 
basis  for  denying  or  revoking  a  clearance.     The  conduct 
varies  in  implication,   degree  of  seriousness,   and 
significance  depending  upon  all  the  factors  in  a 
particular  case.     Therefore,   the  ultimate  deter- 
mination must  be  an  over-all  common  sense  one  based 
upon  all  the  information  which  may  properly  be  con- 
sidered under  this  Directive  including,   but  not  limited 
to,   such  factors  as  the  following:    the  seriousness  of 
the  conduct,   its  implications,   its  recency,   the  moti- 
vations for  it,   the  extent  to  which  it  was  voluntary 
and  undertaken  with  knowledge  of  the  circumstances 
involved  and,   to  the  extent  that  it  can  be  estimated 
and  is  appropriate  in  a  particular  case,   the  probability 
that  it  will  continue  in  the  future. 

VI.  CRITERIA 

The  criteria  for  determining  eligibility  for  a  clearance 
shall  relate,  but  not  be  limited  to,  the  following: 

A.  The  attempt  or  commission  of  any  act  of  sabotage, 
espionage,   treason,   or  sedition,   or  conspiring  with, 
or  aiding  or  abetting,   another  to  commit  or  attempt 
to  commit  any  act  of  sabotage,  espionage,  treason, 
or  sedition. 

B.  Establishing  or  continuing  a  sympathetic  association 
with  a  saboteur,    spy,   traitor,    seditionist,   anarchist, 
or  with  an  espionage  agent  or  other  representative 
of  a  foreign  nation  whose  interests  may  be  inimical 
to  tb'-    nterests  of  the  United  States,   or  with  any 
persv      .vho  advocates  the  use  of  forcfe  or  violence 

to  overthrow  the  Government  of  the  United  States  or 
the  alteration  of  the  form  of  Government  of  the 
United  States  by  unconstitutional  means. 
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C.  Advocacy  of  use  of  force  or  violence  to  overthrow 
the  Government  of  the  United  States,    or  of  the 
alteration  of  the  form  of  Government  of  the  United 
States  by  unconstitutional  means. 

D.  Membership  in,    or  affiliation  or  sympathetic  association 
with,   or  participation  in  the  activities  of  any  foreign  or 
domestic  organization,   association,   movement,   group, 
or  combination  of  persons  which  is  totalitarian,    fascist, 
communist,    or  subversive,    or  which  has  adopted  or 
shows,   a  policy  of  advocating  or  approving  the  com- 
mission of  acts  of  force  or  violence  to  deny  other  persons 
their  rights  under  the  Constitution  of  the  United  States, 
or  which  seeks  to  alter  the  form  of  Government  of  the 
United  States  by  unconstitutional  means. 

E.  Intentional,  unauthorized  disclosure  to  any  person  of 
classified  information,  or  of  other  information,  dis- 
closure of  which  is  prohibited  by  law. 

F.  Performing  or  attempting  to  perform  his  duties,   or 
otherwise  acting,    so  as  to  serve  the  interests  of 
another  government  in  preference  to  the  interests  of 
the  United  States. 

G.  Participation  in  the  activities  of  an  organization  estab- 
lished as  a  front  for  an  organization  referred  to  in  D.  , 
above,   under  circumstances  indicating  that  his  personal 
views  w^ere  sympathetic  to  the  subversive  purposes  of 
such  organization. 

H.      Participation  in  the  activities  of  an  organization  with 
knowledge  that  it  had  been  infiltrated  by  members  of 
subversive  groups  under  circumstances  indicating  that 
the  individual  was  a  part  of,   or  sympathetic  to,   the 
infiltrating  element  or  sympathetic  to  its  purposes. 

I.       Sympathetic  interest  in  totalitarian,   fascist,    communist, 
or  similar  subversive  movements. 
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J.       Sympathetic  association  with  a  meinber,    or  members, 

or  an  organization  referred  to  in  D.  ,    above.     Ordinarily, 
this  will  not  include  chance  or  occasional  meetings  nor 
contacts  limited  to  normal  business  or  official  relations. 

K.      Currently  maintaining  a  close  continuing  association  with 
a  person  who  has  engaged  in  activities  or  associations 
of  the  type  referred  to  in  A.   through  J.,   above.     A  close 
continuing  association  may  be  deemed  to  exist  where  the 
individual  lives  at  the  same  premises  as,   frequently 
visits,    or  frequently  communicates  with,    such  person. 

L,.      Close  continuing  association  of  the  type  described  in 
A.   through  K  ,   above,   even  though  later  separated  by 
distance,  where  the  circumstances  indicate  that  renewal 
of  the  association  is  probable. 

■M.     Wilful  violation  or  disregard  of  security  regulations. 

N.      Any  behavior,    activities,    or  associations  which  tend 

to  show  that  the  individual  is  not  reliable  or  trustworthy. 

O.      Any  deliberate  misrepresentations,   falsifications  or 
omission  of  material  facts  from  a  Personnel  Security 
Questionnaire,    Personal  History  Statement,    or  similar 
document. 

P.      Any  criminal,   infamous,   dishonest,   immoral,   or 

notoriously  disgraceful  conduct,   habitual  use  of  intoxi- 
cants to  excess,    drug  addiction,   or  sexual  perversion. 

Q.      Acts  of  a  reckless,   irresponsible  or  wanton  nature  which 
indicate  such  poor  judgment  and  instability  as  to  suggest 
that  the  individual  might  disclose  classified  information 
to  unauthorized  persons,   or  otherwise  assist  such  persons, 
whether  deliberately  or  inadvertently,   in  activities 
inimical  to  the  national  interest. 

R.      Any  illness,   including  any  mental  condition,   of  a  nature 
which,    in  the  opinion  of  competent  medical  authority, 
may  cause  significant  defect  in  the  judgment  or  reliability 
of  the  employee,  with  due  regard  to  the  transient  or  con- 
tinuing effect  of  the  illness  and  the  inedical  findings  in 
such  cases. 

VI.  J. 


1684     AMENDING   SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF    19  50 


S.       Any  facts  or  circumstances  which  furnish  reason  to 
believe  that  the  individual  may  be  subjected  to 
coercion,   influence,   or  pressure  which  may  be 
likely  to  cause  action  contrary  to  the  national 
interest.     Such  facts  may  include:    The  presence  of 
a  close  relative  of  the  applicant  or  of  the  applicant's 
spouse  in  a  nation  whose  interests  may  be  inimical  to 
the  interests  of  the  United  States,    or  in  satellites  or 
occupied  areas  of  such  a  nation,   under  circumstances 
permitting  coercion  or  pressure  to  be  brought  on  the 
individual  through  such  relatives  which  may  be  likely 
to  cause  action  contrary  to  the  national  interest.     The 
term  close  relative  includes  parents,  brothers,    sisters, 
offspring  and  spouse. 

T.      Excessive  indebtedness,    recurring  financial  difficulties, 
unexplained  affluence  or  repetitive  unexplained  absences. 

U.      Refusal  by  the  individual,  without  satisfactory  subse- 
quent explanation,   to  answer  questions  before  a  Con- 
gressional Committee,   Federal  or  State  court,   or 
Federal  administrative  body,    regarding  charges  of 
his  alleged  disloyalty  or  other  conduct  relevant  to  his 
security  eligibility. 

Vn.         ADMINISTRATION 


The  Assistant  Secretary  of  Defense  (Administration) 
shall  provide  over-all  policy  guidance  for  the  Program 
and  is  responsible  for  its  administration,   including  the 
organization  and  composition  of  the  various  boards  and 
staffs,   and  the  establishment  of  field  offices.     The 
Assistant  Secretary  of  Defense  (Administration),   or 
his  designee,   may  issue  such  supplemental  instructions 
and  guidance  as  may  be  desirable  for  efficient  and 
equitable  operation  of  the  Program  or  to  accomplish 
the  objectives  set  out  in  reference  (a). 

An  Office  shall  be  established  in  the  Office  of  the 
Assistant  Secretary  of  Defense  (Administration),   to 
administer  the  Program  and  shall  include  an  Administra- 
tive Staff,   Department  Counsel,  Screening  Board,  Field 
Offices,   and  an  Appeal  Board. 
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C.  DoD  components  designated  to  support  boards,    staffs, 
and  field  offices  will  provide,   from  resources  avail- 
able to  the  designated  DoD  component,    financing,    per- 
sonnel and  personnel  spaces,   office  facilities,   and 
related  administrative  support. 

D.  The  Assistant  Secretary  of  Defense  (Administration), 
or  his  designee,   is  authorized  to  issue  in  appropriate 
cases,   invitations  and  travel  orders  to  persons  to 
appear  and  testify  who  have  provided  oral  or  written 
statements  adverse  to  the  applicant  relating  to  a  con- 
troverted issue.     The  Assistant  Secretary  of  Defense 
(Administration),   or  his  designee,   is  authorized  to 
issue  instructions  regarding  the  issuance  of  travel 
orders,   payment  of  travel  expenses,   and  reimburse- 
ment for  actual  expenses  as  provided  by  section  6  of 
reference  (a). 

E.  Screening  Board  members  will  be  designated  by  the 
Assistant  Secretary  of  Defense  (Administration),   or 
his  designee.     The  Screening  Board  will  be  divided 
into  panels  of  three  members  each;  one  member  of 
each  panel  will  be  designated  as  chairman.     In  an 
agency  case,   the  Agency  Head  may  appoint  one  member 
from  his  agency  to  such  a  panel. 

F.  Examiners,  who  must  be  qualified  civilian  attorneys, 
will  be  designated  by  the  Assistant  Secretary  of  Defense 
(Administration),   or  his  designee.     A  single  Examiner 
will  be  assigned  to  each  case.     Examiners  will  be 
assigned  to  such  locations  as  will  best  serve  the  needs 
of  the  Program. 

G.  Qualified  attorneys  will  be  designated  by  the  Assistant 
Secretary  of  Defense  (Administration),    or  his  designee, 
to  act  as  counsel  for  the  Department  of  Defense  in  cases 
in  which  hearings  are  held.     Department  Counsel  will 
present  the  Department's  case  at  the  hearing  and  will  con- 
duct examinations  and  cross-examinations  of  those  persons 
testifying,   as  appropriate.     Other  functions  of  Department 
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Counsel  include  (1)  providing  advice  and  assistance 
to  the  Screening  Board  as  required,   and  (2)  taking 
appeals  to  and  arguing  cases  before  the  Appeal 
Board  on  behalf  of  the  Department.     Department 
Counsel  will  not  participate  in  the  deliberations  or 
determinations  of  any  of  the  Boards,   nor  present 
any  argument  or  other  representation  to  an  Examiner 
or  to  the  Appeal  Board  with  respect  to  any  case 
pending  before  such  Examiner  or  Board  unless  the 
applicant  involved  is  provided  with  advance  notice 
of  intention  and  reasonable  opportunity  to  be  heard. 

H.      Appeal  Board  members  will  be  designated  by  the 
Assistant  Secretary  of  Defense  (Administration), 
or  his  designee.     The  Appeal  Board  will  be  divided 
into  panels  of  three  members  each.     One  member  of 
each  panel  will  be  designated  as  chairman.     In  an 
agency  case,   the  Agency  Head  may  appoint  one  member 
from  his  Agency  to  such  a  panel. 

I.       The  Screening  Board,   the  Examiners,   and  the  Appeal 
Board  shall  operate  under  the  authority,   direction, 
and  control  of  the  Assistant  Secretary  of  Defense 
(Administration) . 

VIII.    PROCEDURES 

A.      Screening  Board 

1.       Where  a  Departnnent  of  Defense  component  recommends 
that  an  industrial  security  clearance  be  denied  or  revoked, 
the  applicant's  case  and  the  recommendation  of  the  Defense 
component  will  be  referred  to  the  Screening  Board. 
As  an  interim  measure,   where  a  determination  is 
made  that  the  applicant's  continued  access  to  classi- 
fied information,   pending  action  by  the  Screening 
Board,  would  constitute  an  immediate  threat  to  the 
national  interest,   an  existing  clearance  will  be 
suspended.     This  interim  suspension  authority, 
however,   is  limited  to  statutory  appointees,   and 
the  Deputy  Director  for  Contract  Administration 
Services,   Defense  Supply  Agency;  where  there  is 
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significant  evidence  of  espionage  or  sabotage, 
emergency  suspension  action  may  be  taken  by  an 
authorized  subordinate  after  consulting  with 
appropriate  investigative  agency  officials.     The 
Assistant  Secretary  of  Defense  (Administration) 
shall  be  notified  promptly  of  all  suspension 
actions  taken  under  this  paragraph  together  with 
the  basis  therefor. 

2.  With  respect  to  any  case  pending  before  it,   the 
Screening  Board  may  direct  (a)  further  investi- 
gation,   specifying  the  particular  matters  to  be 
investigated;  Ct>)  written  interrogatories;  (c)  inter- 
views with  the  applicant  or  other  persons;  (d)  a 
medical  examination  of  the  applicant;  or  (e)  recom- 
mend to  the  Assistant  Secretary  of  Defense  (Admin- 
istration),   or  his  designee,   the  suspension  of  the 
applicant's  clearance  pending  further  proceedings. 

3.  Determinations  of  the  Screening  Board  will  be 
made  by  majority  vote, 

4.  Where  the  Screening  Board  determines  that  clear- 
ance at  the  level  requested  is  clearly  consistent 
w^ith  the  national  interest,   a  written  determination 
will  be  prepared,   the  Defense  component  concerned 
notified,   and  any  outstanding  suspension  rescinded. 

5.  Where  the  Screening  Board  determines  that  the  case 
does  not  warrant  a  favorable  determination,   it  will 
prepare  a  Statement  of  Reasons  informing  the  appli- 
cant of  the  grounds  upon  which  his  clearance  may  be 
denied  or  revoked.     This  Statement  of  Reasons 
shall  be  as  comprehensive  and  detailed  as  the 
national  security  permits. 

6.  The  Statement  of  Reasons  shall  be  forwarded  to  the 
applicant  by  the  Assistant  Secretary  of  Defense 
(Administration),    or  his  designee,  with  a  letter  of 
instructions  clearly  outlining  subsequent  actions 
required  of  the  applicant,    including  information  on 
his  right  to  counsel  and  right  to  appeal. 
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7.  To  be  entitled  to  a  hearing  the  applicant  must 
submit  within  twenty  (EO)  days  after  receipt  of 
the  Statement  of  Reasons  a  detailed  written 
answer  under  oath  or  affirmation  which  shall 
admit  or  deny  specificall/  each  allegation  and 
each  supporting  fact  contained  in  the  Statement 
of  Reasons.     A  general  denial  or  other  similar 
answer  is  not  sufficient.     The  answer  must 

be  sufficiently  responsive  to  permit  the  Depart- 
ment of  Defense  to  determine  the  issues  that 
are  controverted.     Where  an  applicant  is  without 
knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  an  allegation  contained 
in  the  Statement  of  Reasons,  he  may,   after 
setting  out  fully  the  circumstances  so  state, 
and  it  may  have  the  effect  of  a  denial,  upon 
a  showing  that  he  has  made  reasonable  inquiries 
as  to  the  matters  alleged  and  has  been  unable  to 
obtain  the  requisite  information  or  knowledge. 
If  the  Assistant  Secretary  of  Defense  (Administra- 
tion),  or  his  designee,   finds  that  the  applicant's 
answer  does  not  meet  the  above  requirements, 
he  shall  suspend  any  security  clearance  then  in 
effect,  and  shall  discontinue  further  proceedings. 

8.  An  applicant  who  answers  the  Statement  of  Reasons 
as  prescribed  above  is  entitled  to  a  hearing  before 
an  Examiner  at  which  he  may  be  represented  by 
counsel  of  his  own  choosing,   and  for  which  he  shall 
have  a  reasonable  time  to  prepare.     At  that  hearing 
he  may  present  evidence  in  his  own  behalf  and 
may  cross-examine  adverse  witnesses  either 
orally  or  in  writing  as  hereinafter  provided. 

9.  Where  the  applicant  answers  the  Statement  of  Reasons 
but  does  not  request  a  hearing,  the  case  will  be 
assigned  to  one  of  the  Examiners  for  final  deter- 
mination based  upon  all  available  information 
including  the  applicant's  answer. 
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10.       Should  the  applicant  not  answer  the  Statement  of 

Reasons,   the  Department  of  Defense  component  which 
forwarded  the  case  shall  be  directed  to  deny  or 
revoke  the  clearance,   and  the  applicant  shall  be 
so  advised. 

B.      Examiner  and  Prehearing  Procedures 

1.  The  applicant  who  requests  and  is  granted  a  hear- 
ing will  be  notified  of  the  time  and  place  of  the 
hearing  by  the  Examiner  to  whom  the  case  is 
referred.     Upon  request  either  of  the  applicant 

or  Department  Counsel,   postponements  may  be 
granted  in  the  discretion  of  the  Examiner. 
Dilatory  postponements  will  not  be  allowed. 
Normally  the  hearing  will  be  held  in  the  city  where 
the  Examiner's  office  is  located.     Where  the  cir- 
cumstances warrant  convening  at  a  different 
location,   the  Examiner  may  schedule  the  hearing 
elsewhere. 

2.  Department  Counsel  is  authorized  to  consult 
directly  with  the  applicant  or  his  counsel  for  the 
purpose  of  reaching  agreement  with  respect  to 
matters  in  issue.     Stipulations  entered  into  shall 
be  binding  upon  the  applicant  and  the  Department 
of  Defense  for  the  purpose  of  these  proceedings. 

3.  The  applicant  is  responsible  for  producing  witnesses 
and  other  evidence  in  his  own  behalf  at  the  hearing. 
Upon  request,   the  Department  Counsel  and  the 
Examiner  may  provide  assistance  upon  a  showing 
that  it  is  practicable  and  necessary. 

4.  Department  Counsel  is  responsible  for  producing 
witnesses  and  information  relied  upon  by  the 
Department  to  establish  those  facts  alleged  in 
the  Statement  of  Reasons  which  have  been  contro- 
verted.    All  Department  of  Defense  components 
shall  cooperate  fully  with  Department  Coxinsel 

so  that  the  Department's  responsibilities  under 
this  paragraph  may  be  fulfilled. 
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Where  an  applicant  answers  the  Statement  of 
Reasons  but  fails,   without  good  and  sufficient 
cause,   to  appear  at  the  time  and  place  set 
for  the  proceeding,    the  Examiner  shall  return 
the  case  to  the  Assistant  Secretary  of  Defense 
(Administration),    or  his  designee,   who  will 
direct  the  denial  or  revocation  of  the  clearance, 
as  appropriate,   and  advise  the  applicant. 


Hearing 

1.  The  purpose  of  a  hearing  under  the  Program 

is  to  ascertain  all  the  relevant  facts  in  the  case 
in  order  that  a  fair  and  impartial  determination 
may  be  reached.     The  rules,   including  the  rules 
of  evidence,    governing  court  proceedings  or 
administrative  hearings  conducted  under  the 
Administrative  Procedure  Act  are  not  applicable 
to  hearings  under  this  Directive. 

2.  The  hearing  will  be  conducted  in  an  orderly 
manner.     It  may  be  attended  only  by  the  Examiner, 
the  applicant  and  his  counsel,   authorized  personnel' 
of  the  DoD  and  necessary  clerical  personnel. 
Unless  the  Examiner  rules  otherwise,   a  witness 
may  be  present  only  when  testifying.     Should  the 
conduct  of  the  applicant  or  counsel  impair  the 
orderly  progress  of  the  hearing  or  should  the 
Examiner's  rulings  be  ignored  or  flouted  deliber- 
ately,  the  Examiner  is  authorized  in  his  discretion 
to  recess  the  hearing  forthwith.     Further  proceed- 
ings may  be  held  only  after  satisfactory  assurances 
are  made  to  the  Assistant  Secretary  of  Defense 
(Administration),    or  his  designee,   that  the  rulings 
of  the  Examiner  will  be  followed.     Otherwise  the 
recess  will  continue  indefinitely,   during  which  time 
the  applicant  will  be  ineligible  for  a  clearance. 

3.  The  Examiner  will  notify  all  witnesses  testifying 
that  18  United  States  Code  1001  makes  it  a  criminal 
offense  punishable  by  a  maximum  of  five  years 
imprisonment,  $10,000  fine,    or  both,  knowingly 
and  wilfully  to  make  a  false  statement  or 
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representation  to  any  department  or  agency 
of  the  United  States  as  to  any  matter  within  the 
jurisdiction  of  any  department  or  agency  of  the 
United  States.     Written  interrogatories  must  be 
sworn  to  before  a  notary  public  or  other  official 
authorized  to  administer  oaths. 

4.  After  a  hearing  has  been  convened,   and  the  State- 
ment of  Reasons  and  the  applicant's  answer  thereto 
have  been  entered  into  the  record,   the  applicant 
shall  have  the  right  to  make  a  general  opening 
statement  and  to  present  his  case. 

5.  The  Examiner  may  require  the  applicant  to  respond 
to  relevant  questions,   to  undergo  a  medical  examina- 
tion,  or  to  authorize  the  release  of  relevant  infor- 
mation in  the  possession  of  other  parties.     Should 
the  applicant  refuse,  the  Examiner  shall  refer  the 
case  to  the  Assistant  Secretary  of  Defense 
(Administration)  for  action  in  accordance  with 

the  provisions  of  section  V.   B.  ,   above. 

6.  When  appropriate,   the  Examiner  will  amend  the 
Statement  of  Reasons  to  make  it  conform  to  the 
information  presented  and  enter  the  amendment 
into  the  record.     When  such  amendments  are  made, 
the  Examiner  will  grant  the  applicant  such  addi- 
tional time  as  the  Examiner  deems  appropriate  to 
answer  such  amendments  and  present  evidence 
pertaining  thereto. 

7.  The  Examiner  may  recess  the  hearing  at  the  request 
of  the  applicant  or  his  counsel,  Department  Counsel, 
or  upon  his  own  motion. 

8.  A  verbatim  transcript  (in  triplicate)  will  be  made 
of  the  hearing  and  made  a  permanent  part  of  the 
record.     The  transcript  will  not  include  informa- 
tion introduced  in  accordance  with  provisions  of 
D.   4.  ,   and  5.  ,  below.     The  applicant  will 
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be  furnished  without  cost  one  copy  of  the  transcript, 
less  the  exhibits.     Corrections  will  be  allowed  by 
the  Examiner  solely  for  the  purpose  of  conforming 
the  transcript  to  the  actual  testimony. 

9.       Whenever  the  Examiner  concludes  that  he  requires 
further  information  in  making  a  determination,  he 
may  request  that  a  further  investigation  or  examina- 
tion be  conducted.     Information  thus  developed  shall 
be  made  available  to  the  Examiner  subject  to  the 
provisions  of  this  Directive. 

The  Case  Record 


The  record  of  a  case  shall  consist  of  all  information 
presented  in  accordance  with  this  Directive  by  the 
DoD  and  by  or  on  behalf  of  the  applicant.     Irrelevant, 
immaterial,   and  unduly  repetitious  material  shall 
be  excluded  in  the  discretion  of  the  Examiner. 

Information  adverse  to  the  applicant  on  any  contro- 
verted issue  may  not  be  made  a  part  of  the  hearing 
record  unless  (1}  the  information  or  a  summary 
thereof  has  been  made  available  to  the  applicant  and 
(2)  he  either  offers  no  objection  to  its  presentation, 
or  is  afforded  an  opportunity  to  cross-examine  the 
persons  supplying  the  information  either  orally  or 
in  writing.     The  foregoing  restrictions  do  not  apply 
to  information  received  and  considered  under 
3.  ,   4.  ,    5. ,   and  6.  ,   below. 

Records  compiled  in  the  regular  course  of  business, 
or  other  physical  evidence  other  than  investigative 
reports,   may  be  made  a  part  of  the  record  in  the 
case  subject  to  rebuttal  without  authenticating  witnesses, 
provided  that  such  information  has  been  furnished  by 
an  investigative  agency  pursuant  to  its  responsibilities 
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in  connection  with  assisting  the  Secretary  of 
Defense,    or  the  Agency  Head  concerned,   to 
safeguard  classified  information  within  industry 
pursuant  to  Executive  Order  10865. 

4.  Records  compiled  in  the  regular  course  of 
business  or  other  physical  evidence  other  than 
investigative  reports,    relating  to  a  controverted 
issue,  which,   because  they  are  classified,   may 
not  be  inspected  by  the  applicant,    may  be  received 
and  considered  provided  the  Assistant  Secretary  of 
Defense  (Administration),   as  designee  of  the  Secre- 
tary of  Defense,    or  when  applicable,    of  the  Agency 
Head  concerned  has  (1)  made  a  preliminary  deter- 
mination that  such  physical  evidence  appears  to  be 
material,   and  (2),   determines  that  failure  to  receive 
and  consider  such  physical  evidence  would,    in  view 
of  the  level  of  access  sought,   be  substantially  harm- 
ful to  the  national  security.     Information  as  to  the 
authenticity  and  accuracy  of  such  physical  evidence 
furnished  by  the  investigative  agency  involved  shall 
be  considered. 

5.  A  written  or  oral  statement  adverse  to  the  applicant 
on  a  controverted  issue  may  be  received  and  con- 
sidered without  affording  an  opportunity  to  cross- 
examine  the  person  making  the  statement  only  in 

the  circumstances  described  in  either  of  the  following 
subparagraphs: 

a.  The  head  of  the  department  supplying  the 
statement  certifies  that  the  person  who 
furnished  the  information  is  a  confidential 
informant  who  has  been  engaged  in  obtaining 
intelligence  information  for  the  Government 
and  that  disclosure  of  his  identity  would  be 
substantially  harmful  to  the  national  interest. 

b.  The  Assistant  Secretary  of  Defense  (Administration) 
as  designee  of  the  Secretary  of  Defense,    or  when 
applicable,   of  the  Agency  Head,  has  preliminarily 
determined,   after  considering  the  information 
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furnished  by  the  investigative  agency  involved 
as  to  the  reliability  of  the  person  and  the  accuracy 
of  the  statement  concerned,   that  the  statement 
concerned  appears  to  be  reliable  and  material, 
and  has  determined  that  failure  to  receive  and 
consider  such  statement  would,   in  view  of  the 
level  of  access  sought,  be  substantially  harm- 
ful to    he  national  security,   and  that  the  person 
vrho  furnished  the  information  cannot  appear  to 
testify  (a),   due  to  death,    severe  illness,   or 
similar  cause,   in  which  case  the  identity  of 
the  person  and  the  information  to  be  considered 
shall  be  made  available  to  the  applicant,   or 
(b),   due  to  some  other  cause  determined  by 
the  Secretary  of  Defense,   or,  when  appropriate, 
by  the  Agency  Head  concerned,  to  be  good  and 
sufficient. 

6.  A  written  or  oral  statement  relating  to  the  characteri- 
zation in  the  Statement  of  Reasons  of  any  organization 
or  individual  other  than  the  applicant  may  be  received 
and  considered  without  affording  the  applicant  an 
opportunity  to  cross-examine  the  person  making  the 
statement  irrespective  of  whether  the  statement  is 
adverse  to  the  applicant  or  relates  to  a  controverted 
issue. 

7.  Whenever  physical  evidence  or  statements  are  received 
and  considered  under  4.    and  5.  ,   above,   the  applicant  will 
be  furnished  with  as  comprehensive  and  detailed  a  summary 
of  the  information  or  physical  evidence  as  the  national 
security  permits.     Certificates  evidencing  the  deter- 
minations required  by  these  Sections  will  be  entered 

into  the  hearing  record.     Appropriate  consideration 
shall  be  accorded  by  officials  charged  with  making 
determinations  under  this  Directive  to  the  fact  that 
the  applicant  did  not  have  an  opportunity  to  cross- 
examine  the  person  or  persons  who  provided  the  infor- 
mation,  or  to  inspect  the  physical  evidence. 

Determinations 


1.       Following  the  hearing,   the  Examiner  will  determine 
whether  it  is  clearly  consistent  with  the  national 
interest  to  grant  or  continue  the  applicant's  clear- 
ance at  a  specific  level.     He  will  prepare  findings 
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of  fact  for  or  against  the  applicant  with  respect  to 
each  allegation  in  the  Statement  of  Reasons  and  reasons 
in  support  of  the  said  findings  of  fact.     The  Examiner's 
determination  shall  be  based  on  grounds  set  out  in  the 
Statement  of  Reasons  and  upon  information  placed  in 
the  record  in  conformity  with  this  Directive,     Where  the 
Examiner's  determination  is  adverse  to  the  applicant, 
the  Examiner  shall  also  determine  whether  any  clearance 
then  held  by  the  applicant  should  be  suspended  or  limited 
pending  appeal  under  this  Directive. 

Where  the  Examiner's  determination  is  adverse  to  the 
applicant,   a  copy  thereof  will  be  furnished  to  the  appli- 
cant.    Where  the  determination  is  favorable  to  the  appli- 
cant,   a  copy  thereof  will  be  furnished  to  the  Department 
Counsel.     In  the  absence  of  timely  appeal  under  F.  ,  below, 
this  determination  constitutes  the  final  decision  in  the 
case.     Provided,    in  those  cases  in  which  information  was 
received  and  considered  under  D.   4.    and  5.  ,   above,   a 
copy  of  the  determination,    less  any  deletions  required 
in  the  interests  of  national  security,   will  be  furnished: 

a.  To  applicant,  if  adverse  to  him,  with  notice  that,  in 
the  absence  of  a  timely  appeal  under  F.  ,  below,  the 
case  record  and  the  Examiner's  determination  will 

be  forwarded  to  the  Secretary  of  Defense  or  an  Agency 
Head,   as  appropriate,   for  final  determination; 

b.  To  Department  Counsel,   if  favorable  to  applicant, 
with  notice  that,   in  the  absence  of  timely  appeal 
under  F.  ,  below,  the  determination  constitutes 
the  final  determination  in  the  case. 


F.     Appeals 


1.  Within  10  days  after  receiving  the  Examiner's  deter- 
mination,  the  applicant  or  Department  Counsel  may 
appeal  by  filing  a  Notice  of  Appeal  with  the  Appeal  Board. 
When  a  Notice  of  Appeal  is  filed,   a  copy  of  the  Examiner's 
determination  will  be  furnished  to  the  appellee. 

2.  Appeals  may  be  made  either  in  person  or  by  filing  a 
brief,   and  shall  be  based  solely  upon  the  case  record. 
No  further  testimony  or  other  evidence  shall  be 
received.     A  brief  shall  state  with  particularity  the 
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specific  issues  involved  in  the  appeal,    cite  the 
relevant  portions  of  the  record  and  set  out  the 
reasons  why  the  determination  should  be  re- 
versed.    Where  an  appeal  is  made  in  person, 
the  appellant  shall  file  with  the  Appeal  Board, 
prior  to  the  scheduled  appeal  hearing,   a  written 
statement  identifying  the  issues  to  be  considered 
before  the  Appeal  Board.     Appellant  shall  send  a 
copy  to  the  appellee  who  may  file  a  statement  in 
reply. 

3.  The  Appeal  Board  may  recommend  to  the  Assistant 
Secretary  of  Defense  (Administration),  or  his  designee, 
that  a  case  be  returned  (1)  for  further  investigation,   or 
(2)  to  the  Examiner  with  instructions  to  take  further 
testimony. 

4.  Appeal  Board  deliberations  will  be  made  in  executive 
session  and  the  Board's  determination  arrived  at  by 
majority  vote.     The  Board  will  prepare  a  written 
determination  setting  forth  whether  it  is  clearly  con- 
sistent with  the  national  interest  to  grant  or  continue 
a  clearance  to  a  specific  level.     The  determination 
will  include  findings  for  or  against  the  applicant  with 
respect  to  each  allegation  in  the  Statement  of  Reasons 
and  a  separate  memorandum  of  reasons  in  support 

of  the  determination. 

5.  In  those  cases  in  which  information  was  received 
and  considered  under  D.4.   and  5.  ,   above,   and  the 
Appeal  Board's  determination  is  adverse  to  the 
applicant,   the  case  record,   together  with  the  deter- 
minations of  the  Examiner  and  the  Appeal  Board, 
will  be  referred  to  the  Secretary  of  Defense  or  the 
appropriate  Agency  Head,  who,   following  his  personal 
review  of  the  case,  will  make  a  final  determination. 
In  all  other  cases,   the  Appeal  Board's  determination 
will  be  announced  as  the  final  determination  in  the 
case. 

6.  If  the  final  determination  is  adverse  to  the  applicant, 

he  will  be  furnished  findings  with  respect  to  each  allega- 
tion in  the  Statement  of  Reasons.     The  Appeal  Board's 
memorandum  of  reasons  will  not  be  furnished  to  the 
applicant. 
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7.  No  provision  of  this  Directive  shall  be 
construed  as  conferring  a  right  upon  an 
applicant  to  appeal  from  a  final  decision  to 
the  Secretary  of  Defense,   to  the  Assistant 
Secretary  of  Defense  (Administration)  or  to 
the  Agency  Head. 

8.  Nothing  contained  in  this  Directive  shall  be  deemed 
to  limit  or  affect  the  responsibility  and  powers  of 
the  Secretary  of  Defense  or  of  an  Agency  Head  to 
deny  or  revoke  a  clearance  when  the  security  of 
the  nation  so  requires.     This  authority  may  be 
exercised  only  where  he  determines  personally 
that  the  provisions  of  this  Directive  cannot  be 
invoked  consistently  with  the  national  security. 
Such  determinations  shall  be  conclusive. 

TX.  SUSPENSION  ACTIONS  IN  SECURITY  VIOLATION  CASES 

A.  In  any  case  alleging  wilful,   unauthorized  use  or  release 
of  classified  information  or  documents,   or  wilful  appro- 
priation or  retention  of  classified  documents  for  personal 
use  or  for  the  use  of  others,    or  where  the  loss  or  com- 
promise of  classified  documents  or  information  is 
wilfully  concealed,   the  Screening  Board,   irrespective 

of  whether  its  determination  under  Section  Vni.  A.  , 
above,    is  to  grant  or  continue  a  clearance,   or  issue 
a  Statement  of  Reasons,    shall  make  a  separate  finding 
whether  the  acts  are  established  by  a  preponderance  of 
the  evidence.     In  each  case  where  it  so  finds,   it  shall 
suspend  an  existing  clearance  for  a  period  of  one  year, 
subject  to  the  provisions  of  B,  ,  below,   and  shall  set 
out  in  writing  its  reasons  therefor, 

B.  Where  within  twenty  (20)  days  after  being  notified  of  the 
Screening  Board  action,  the  applicant  does  not  give 
notice  of  intent  to  contest  the  proposed  suspension, 

it  shall  be  ordered  into  effect.     Where  the  applicant 
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contests  the  proposed  suspension,   the  case  shall  be 
referred  to  an  Examiner  who  shall  make  a  final  deter- 
mination following  a  hearing  which  shall  be  governed 
by  the  provisions  of  this  Directive  to  the  extent 
applicable.     A  determination  by  the  Examiner  under 
this  Section  shall  be  final  and  no  further  appeal  may 
be  taken. 

C.  No  action  taken  under  this  Section  shall  preclude 
other  actions  as  provided  in  this  Directive  at  any 
stage  of  the  proceedings.     Issues  under  this  Section 
shall  be  heard  in  the  same  proceeding  as  other  issues 
under  this  Directive,   unless  otherwise  agreed  by  the 
parties. 

D.  The  Assistant  Secretary  of  Defense  (Administration), 
or  his  designee,    shall  order  suspensions  under  this 
Section  which  shall  become  effective  immediately. 

E.  When  the  suspension  has  expired  the  applicant  will 
be  eligible  for  reinstatement  of  his  clearance  upon 
filing  the  necessary  forms. 

X.  REIMBURSEMENT  FOR  LXDSS  OF  EARNINGS 


A.  An  applicant  may  be  reimbursed  for  a  loss  of  earnings 
resulting  directly  from  the  suspension,   revocation,   or 
denial  of  his  clearance  provided  (1)  a  final  determination 
thereafter  is  made  that  it  is  clearly  consistent  'with  the 
national  interest  to  grant  him  a  clearance  for  access  to 
classified  information  at  least  equal  to  that  which  was 
suspended,    revoked,   or  denied,   and  (2)  it  is  found  to  be 
fair  and  equitable  for  the  Department  of  Defense  to 
reimburse  the  applicant  for  all  or  a  part  of  the  loss  of 
earnings. 

B.  It  shall  be  considered  fair  and  equitable,   except  as 
hereinafter  provided,   to  reimburse  any  applicant  who 
has  suffered  loss  of  earnings  as  a  result  of  suspension 
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revocation,   or  denial  of  clearance  when  that 
clearance  is,    in  the  course  of  the  timely  exhaustion 
of  remedies  by  the  applicant,   granted  or  restored. 
A  claim  for  reimbursement  may  be  denied  when: 

1,  The  subsequent  determination  to  grant  the  clear- 
ance depends  upon  material  facts  withheld  by  the 
applicant,   or  where  circumstances  have  changed 
since  the  suspension,   revocation,   or  denial  and 
the  grant  or  restoration  of  the  clearance;  or 

2.  The  suspension,    revocation,    or  denial  follows 
the  applicant's  failure  to  comply  with  procedural 
requirements. 

Claims  for  reimbursement  in  Department  of  Defense 
cases  shall  be  initiated  by  a  petition  filed  by  the  appli- 
cant with  the  Assistant  Secretary  of  Defense  (Administra- 
tion).    The  petition  shall  contain  a  detailed  statement 
why  fairness  and  equity  require  reimbursement,    including 
the  basis  for  the  assertion  that  the  loss  of  earnings  is 
attributable  to  the  suspension,    denial,    or  revocation  of 
the  clearance,   and  shall  identify  the  alleged  errors  of 
fact  or  judgment  involved. 

Claims  for  reimbursement  in  Agency  cases  shall  be 
initiated  by  a  petition  filed  by  the  applicant  with  the 
Agency  concerned.     At  the  request  of  the  Agency  Head 
concerned,   the  Department  of  Defense  under  its  pro- 
cedures will  review  the  petition  and  furnish  that  Agency 
with  a  recommendation  with  respect  to  the  merits  of 
the  petition.     However,   the  Department  of  Defense  is 
not  responsible  for  payment  of  such  claims. 

When  a  case  has  been  reopened  under  Section  XI.  , 
below,   and  thereupon  a  determination  favorable  to  the 
applicant  is  made,   a  request  for  reimbursement  may 
be  considered  only  where  (1)  the  applicant  exhausted  all 
of  the  administrative  remedies  available  in  the  original 
proceeding,    (2)  the  applicant  made  a  full  and  complete 
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disclosure  during  the  original  proceeding,    and  (3) 
the  determination  to  grant  or  restore  the  clearance 
is  not  based  upon  circumstances  occurring  after  the 
final  denial  or  revocation. 

F.  The  amount  of  reimbursement  shall  not  exceed  the 
difference  between  the  earnings  of  the  applicant  at 
the  time  of  the  suspension,    revocation,    or  denial, 
whichever  is  earlier,    and  the  interim  net  earnings. 
No  reimbursement  shall  be  allowed  for  any  period 
of  undue  delay  resulting  from  the  applicant's  acts  or 
failure  to  act.     Any  paymient  shall  be  in  full  satisfac- 
tion of  any  further  claim  against  the  United  States, 
the  Department  of  Defense,    and  the  Departnnents  and 
Agencies  referred  to  in  Section  IV.  B.  ,    above,    arising 
out  of  the  suspension,    revocation,    or  denial  of  a 
clearance.     Any  claim  shall  be  forever  barred  unless 
it  is  filed  within  one  year  after  the  date  such  claim 
first  accrues,    or  within  one  year  of  the  final  disposi- 
tion of  the  case,   whichever  is  later,    Provided,    a 
claim  for  reimbursement  may  be  filed  under  this 
Section  within  one  year  from  the  effective  date  of  this 
Directive  where  the  applicant  filed  a  claim  under 
reference  (b),    but  was  denied  solely  on  the  ground 
that  the  clearance  determination  which  resulted  in  the 
loss  of  earnings  was  not  unjustified. 

G.  Approved  claims  against  the  Department  of  Defense 
shall  be  forwarded  to  the  Department  of  the  Army  for 
payment  fronn  "Clainns,    Defense"  Appropriation,    in 
the  same  manner  that  Federal  tort  clainris  are  cur- 
rently processed  under  reference  (d). 

XI.    PENDING  AND  REOPENED  CASES 

A.      All  cases  pending  before  the  Screening  Board  and  the 
Field  Boards  30  days  from  the  date  hereof  shall 
proceed  to  a  final  determination  under  this  Directive. 
All  cases  pending  before  the  Central  Board  on  that 
date,    including  those  in  which  the  applicant  has  requested 
a  determination  on  the  record,    will  be  referred  to  an 
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Examiner  for  determination,  notwithstanding  a 
tentative  determination  has  been  announced  or 
oral  argument  heard. 

B.  Any  person  whose  clearance  has  been  denied  or  revoked 
under  this  Program  or  any  predecessor  program,    may 
have  his  eligibility  for  a  clearance  reconsidered  upon  a 
showing  of  newly  discovered  evidence  or  other  good 
cause.      The  request  for  reconsideration  shall  set  out 
fully  the  grounds  therefor.      The  Assistant  Secretary  of 
Defense  (Administration),    or  his  designee,    in  his  discre- 
tion,   shall  grant  or  deny  such  requests  for  reconsider- 
ation. 

C.  Where  a  clearance  previously  has  been  granted  under 
this  Program,    and  a  Department  component  or  Agency 
receives  additional  derogatory  information  which  was 
not  considered  at  the  time  the  case  was  decided,    it 
shall  refer  the  information  to  the  Deputy  Director  for 
Contract  Administration  Services,    or  to  the  Federal 
Bureau  of  Investigation,   as  appropriate,   for  appro- 
priate action. 

XII.         EFFECTIVE  DATE 

Section  VII.    of  this  Directive  is  effective  immediately. 
Other  provisions  are  effective  30  days  from  the  date 
hereof. 


\ 


Deputy\Secretary  of  Defense 


Enclosure 
Appendix 
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EXECUTIVE  ORDER  10865 


SAFEGUARDING  CLASSIFIED  INFORMATION 
WITHIN  INDUSTRY 


WHEREAS  it  is  mandatory  that  the  United  States  protect 
itself  against  hostile  or  destructive  activities  by  preventing 
unauthorized  disclosures  of  classified  information  relating  to 
the  national  defense;  and 

WHEREAS  it  is  a  fundamental  principle  of  our  Government 
to  protect  the  interests  of  individuals  against  unreasonable  or 
unwarranted  encroachment;  and 

WHEREAS  I  find  that  the  provisions  and  procedures 
prescribed  by  this  order  are  necessary  to  assure  the  preser- 
vation of  the  integrity  of  classified  defense  information  and  to 
protect  the  national  interest;  and 

WHEREAS  I  find  that  those  provisions  and  procedures 
recognize  the  interests  of  individuals  affected  thereby  and  provide 
maximum  possible  safeguards  to  protect  such  interest: 

NOW,    THEREFORE,   under  and  by  virtue  of  the  authority 
vested  in  me  by  the  Constitution  and  statutes  of  the  United  States, 
and  as  President  of  the  United  States  and  as  Commander  in  Chief 
of  the  armed  forces  of  the  United  States,    it  is  hereby  ordered  as 
follows: 

SECTION  l.(a)     The  Secretary  of  State,   the  Secretary  of 
Defense,   the  Commissioners  of  the  Atomic  Energy  Commission, 
the  Administrator  of  the  National  Aeronautics  and  Space  Admin- 
istration,  and  the  Administrator  of  the  Federal  Aviation  Agency, 
respectively,    shall,   by  regulation,    prescribe  such  specific  require- 
ments,   restrictions,   and  other  safeguards  as  they  consider  neces- 
sary to  protect  (1)  releases  of  classified  information  to  or  within 
United  States  industry  that  relate  to  bidding  on,   or  the  negotiation, 
award,   performance,   or  termination  of,   contracts  with  their 
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respective  agencies,   and  (2)  other  releases  of  classified  infor- 
mation to  or  within  industry  that  such  agencies  have  responsibility 
for  safeguarding.     So  far  as  possible,   regulations  prescribed  by 
them  under  this  order  shall  be  uniform  and  provide  for  full 
cooperation  among  the  agencies  concerned. 

(b)  Under  agreement  between  the  Department  of  Defense 
and  any  other  department  or  agency  of  the  United  States,    including, 
but  not  limited  to,   those  referred  to  in  subsection  (c)  of  this  section, 
regulations  prescribed  by  the  Secretary  of  Defense  under  subsection 
(a)  of  this  section  may  be  extended  to  apply  to  protect  releases  (1) 

of  classified  information  to  or  within  United  States  industry  that 
relate  to  bidding  on,    or  the  negotiation,   award,   performance,   or 
termination  of,    contracts  with  such  other  department  or  agency,   and 
(2)  other  releases  of  classified  information  to  or  within  industry 
which  such  other  department  or  agency  has  responsibility  for  safe- 
guarding. 

(c)  When  used  in  this  order,   the  term  "head  of  a  department" 
means  the  Secretary  of  State,   the  Secretary  of  Defense,   the  Com- 
missioners of  the  Atomic  Energy  Commission,   the  Administrator 

of  the  National  Aeronautics  and  Space  Administration,   the  Admin- 
istrator of  the  Federal  Aviation  Agency,   and,   in  sections  4  and  8, 
includes  the  Attorney  General.     The  term  "department"  means 
the  Department  of  State,   the  Department  of  Defense,   and  the  Atomic 
Energy  Commission,   the  National  Aeronautics  and  Space  Admin- 
istration,  the  Federal  Aviation  Agency,   and,   in  sections  4  and  8, 
includes  the  Department  of  Justice. 

SECTION  2.     An  authorization  for  access  to  classified 
information  may  be  granted  by  the  head  of  a  department  or  his 
designee,   including,   but  not  limited  to,   those  officials  named  in 
section  8  of  this  order,   to  an  individual,   hereinafter  termed  an 
"applicant",   for  a  specific  classification  category  only  upon  a 
finding  that  it  is  clearly   consistent  with  the  national  interest  to 
do  so. 

SECTION  3.     Except  as  provided  in  section  9  of  this  order, 
an  authorization  for  access  to  a  specific  classification  category  may 
not  be  finally  denied  or  revoked  by  the  head  of  a  department  or  his 
designee,   including,  but  not  limited  to,   those  officials  named  in 
section  8  of  this  order-,   unless  the  applicant  has  been  given  the 
following: 
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(1)    A  written  statement  of  the  reasons  why  his  access 
authorization  may  be  denied  or  revoked,  which  shall  be  as 
comprehensive  and  detailed  as  the  national  security  permits. 

(Z)    A  reasonable  opportxinity  to  reply  in  writing  under 
oath  or  affirmation  to  the  statement  of  reasons. 

(3)  After  he  has  filed  under  oath  or  affirmation  a  written 
reply  to  the  statement  of  reasons,  the  form  and  sufficiency  of  which 
may  be  prescribed  by  regulations    issued  by  the  head  of  the  depart- 
ment concerned,   an  opportunity  to  appear  personally  before  the  head 
of  the  department  concerned  or  his  designee,    including,   but  not 
limited  to,   those  officials  named  in  section  8  of  this  order,    for  the 
purpose  of  supporting  his  eligibility  for  access  authorization  and  to 
present  evidence  on  his  behalf. 

(4)  A  reasonable  time  to  prepare  for  that  appearance. 

(5)  An  opportunity  to  be  represented  by  counsel. 

(6)  An  opportunity  to  cross-examine  persons  either  orally 
or  through  written  interrogatories  in  accordance  with  section  4  on 
matters  not  relating  to  the  characterization  in  the  statement  of 
reasons  of  any  organization  or  individual  other  than  the  applicant. 

(7)  A  written  notice  of  the  final  decision  in  his  case  which, 
if  adverse,    shall  specify  whether  the  head  of  the  department  or  his 
designee,   including,  but  not  limited  to,   those  officials  named  in 
section  8  of  this  order,    found  for  or  against  him  with  respect  to 
each  allegation  in  the  statement  of  reasons. 

SECTION  4.     (a)    An  applicant  shall  be  afforded  an  oppor- 
tunity to  cross-examine  persons  who  have  made  oral  or  written 
statements  adverse  to  the  applicant  relating  to  a  controverted  issue 
except  that  any  such  statement  may  be  received  and  considered 
without  affording  such  opportunity  in  the  circumstances  described 
in  either  of  the  following  paragraphs: 

(1)    The  head  of  the  department  supplying  the  statement 
certifies  that  the  person  who  furnished  the  information  is  a  confiden- 
tial informant  who  has  been  engaged  in  obtaining  intelligence  infor- 
mation for  the  Government  and  that  disclosure  of  his  identity  would 
be  substantially  harmful  to  the  national  interest. 
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(2)     The  head  of  the  department  concerned  or  his  special 
designee  for  that  particular  purpose  has  preliminarily  determined, 
after  considering  information  furnished  by  the  investigative  agency 
involved  as  to  the  reliability  of  the  person  and  the  accuracy  of  the 
statement  concerned,   that  the  statement  concerned  appears  to  be 
reliable  and  material,   and  the  head  of  the  department  or  such  special 
designee  has  determined  that  failure  to  receive  and  consider  such 
statement  would,    in  view  of  the  level  of  access  sought,   be  substan- 
tially harmful  to  the  national  security  and  that  the  person  who 
furnished  the  information  cannot  appear  to  testify  (A)  due  to  death, 
severe  illness,    or  similar  cause,   in  which  case  the  identity  of  the 
person  and  the  information  to  be  considered  shall  be  made  available 
to  the  applicant,   or  (B)  due  to  some  other  cause  determined  by  the 
head  of  the  department  to  be  good  and  sufficient. 

(b)    Whenever  procedures  under  paragraphs  (1)  or  (2)  of 
subsection  (a)  of  this  section  are  used  (1)  the  applicant  shall  be 
given  a  summary  of  the  information  which  shall  be  as  comprehensive 
and  detailed  as  the  national  security  permits,    (2)  appropriate  considera- 
tion shall  be  accorded  to  the  fact  that  the  applicant  did  not  have  an 
opportunity  to  cross-examine  such  person  or  persons,   and  (3)  a 
final  determination  adverse  to  the  applicant  shall  be  made  only  by 
the  head  of  the  department  based  upon  his  personal  review  of  the 
case. 

SECTION  5.     (a)    Records  compiled  in  the  regular  course  of 
business,    or  other  physical  evidence  other  than  investigative  reports, 
may  be  received  and  considered  subject  to  rebuttal  without  authen- 
ticating witnesses,   provided  that  such  information  has  been  furnished 
to  the  department  concerned  by  an  investigative  agency  pursuant  to 
its  responsibilities  in  connection  with  assisting  the  head  of  the  de- 
partment concerned  to  safeguard  classified  information  within 
industry  pursuant  to  this  order. 

(b)    Records  compiled  in  the  regular  course  of  business,   or 
other  physical  evidence  other  than  investigative  reports,    relating  to 
a  controverted  issue  which,  because  they  are  classified,   may  not 
be  inspected  by  the  applicant,   may  be  received  and  considered  pro- 
vided that:    (1)  the  head  of  the  department  concerned  or  his  special 
designee  for  that  purpose  has  made  a  preliminary  determination 
that  such  physical  evidence  appears  to  be  material,    (2)  the  head  of 
the  department  concerned  or  such  designee  has  made  a  determination 
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that  failure  to  receive  and  consider  such  physical  evidence  would, 
in  view  of  the  level  of  access  sought,   be  substantially  harmful  to 
the  national  security,   and  (3)  to  the  extent  that  the  national  secu- 
rity permits,    a  summary  or  description  of  such  physical  evidence 
is  made  available  to  the  applicant.     In  every  such  case,   information 
as  to  the  authenticity  and  accuracy  of  such  physical  evidence  fur- 
nished by  the  investigative  agency  involved  shall  be  considered.     In 
such  instances  a  final  determination  adverse  to  the  applicant  shall 
be  made  only  by  the  head  of  the  department  based  upon  his  personal 
review  of  the  case. 

SECTION  6.     Because  existing  law  does  not  authorize  the 
Department  of  State,   the  Departnnent  of  Defense,   or  the  National 
Aeronautics  and  Space  Administration  to  subpoena  witnesses,   the 
Secretary  of  State,   the  Secretary  of  Defense,   or  the  Administrator 
of  the  National  Aeronautics  and  Space  Administration,    or  his  repre- 
sentative,  may  issue,   in  appropriate  cases,    invitations  and  requests 
to  appear  and  testify  in  order  that  the  applicant  may  have  the  oppor- 
tunity to  cross-examine  as  provided  by  this  order.     So  far  as  the 
national  security  permits,   the  head  of  the  investigative  agency  involved 
shall  cooperate  with  the  Secretary  or  the  Administrator,   as  the  case 
may  be,    in  identifying  persons  who  have  made  statements    adverse 
to  the  applicant  and  in  assisting  him  in  making  them  available  for 
cross-examination.     If  a  person  so  invited  is  an  officer  or  employee 
of  the  executive  branch  of  the  Government  or  a  member  of  the  armed 
forces  of  the  United  States,   the  head  of  the  department  or  agency 
concerned  shall  cooperate  in  making  that  person  available  for  cross- 
examination. 

SECTION  7.     Any  determination  under  this  order  adverse  to 
an  applicant  shall  be  a  determination  in  terms  of  the  national  interest 
and  shall  in  no  sense  be  a  determination  as  to  the  loyalty  of  the 
applicant  concerned. 

SECTION  8.     Except  as  otherwise  specified  in  the  preceding 
provisions  of  this  order,   any  authority  vested  in  the  head  of  a 
departnnent  by  this  order  may  be  delegated  to  the 

(1)  Under  Secretary  of  State  or  a  Deputy  Under  Secretary 
of  State,    in  the  case  of  authority  vested  in  the  Secretary  of  State; 

(2)  Deputy  Secretary  of  Defense  or  an  Assistant  Secretary 
of  Defense,    in  the  case  of  authority  vested  in  the  Secretary  of 
Defense; 
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(3)  General  Manager  of  the  Atomic  Energy  Commission,   in 
the  case  of  authority  vested  in  the  Commissioners  of  the  Atomic 
Energy  Commission; 

(4)  Deputy  Administrator  of  the  National  Aeronautics  and 
Space  Administration,    in  the  case  of  authority  vested  in  the  Admin- 
istrator of  the  National  Aeronautics  and  Space  Administration; 

(5)  Deputy  Administrator  of  the  Federal  Aviation  Agency,   in 
the  case  of  authority  vested  in  the  Administrator  of  the  Federal 
Aviation  Agency;  or 

(6)  Deputy  Attorney  General  or  an  Assistant  Attorney  General, 
in  the  case  of  authority  vested  in  the  Attorney  General. 

SECTION  9.     Nothing  contained  in  this  order  shall  be  deemed  to 
limit  or  affect  the  responsibility  and  powers  of  the  head  of  a  depart- 
ment to  deny  or  revoke  access  to  a  specific  classification  category  if 
the  security  of  the  nation  so  requires.     Such  authority  may  not  be 
delegated  and  may  be  exercised  only  when  the  head  of  a  departnnent 
determines  that  the  procedures  prescribed  in  sections  3,   4,   and  5 
cannot  be  invoked  consistently  with  the  national  security  and  such 
determination  shall  be  conclusive. 


DWIGHT  D.    EISENHOWER 


THE  WHITE  HOUSE 

February  20,    1960 
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EXECUTIVE  ORDER  10909 


AMENDMENT  OF  EXECUTIVE  ORDER  NO.    10865, 

SAFEGUARDING  CLASSIFIED  INFORMATION 

WITHIN  INDUSTRY 


By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and 
statutes  of  the  United  States,   and  as  President  of  the  United  States, 
and  as  Commander  in  Chief  of  the  armed  forces  of  the  United  States, 
Executive  Order  No.    10865  of  February  20,    1960  (25  F.  R.    1583), 
is  hereby  amended  as  follows: 

Section  1.     Section  1(c)  is  amended  to  read  as  follows: 

"(c)  When  used  in  this  order,   the  term  'head  of  a  department' 
means  the  Secretary  of  State,   the  Secretary  of  Defense,   the  Commis- 
sioners of  the  Atomic  Energy  Commission,   the  Administrator  of  the 
National  Aeronautics  and  Space  Administration,   the  Administrator  of 
the  Federal  Aviation  Agency,   the  head  of  any  other  department  or 
agency  of  the  United  States  with  which  the  Department  of  Defense  makes 
an  agreement  under  subsection  (b)  of  this  section,   and  in  sections  4  and 
8,   includes  the  Attorney  General.     The  term  'department'  means  the 
Department  of  State,   the  Department  of  Defense,   the  Atomic  Energy 
Commission,   the  National  Aeronautics  and  Space  Administration,   the 
Federal  Aviation  Agency,   any  other  department  or  agency  of  the 
United  States  with  which  the  Department  of  Defense  makes  an  agree- 
ment under  subsection  (b)  of  this  section,   and,   in  sections  4  and  8, 
includes  the  Department  of  Justice.  " 

Section  2.     Section  6  is  amended  to  read  as  follows: 

"Sec.    6.     The  Secretary  of  State,   the  Secretary  of  Defense, 
the  Administrator  of  the  National  Aeronautics  and  Space  Administration, 
the  Administrator  of  the  Federal  Aviation  Agency,   or  his  represen- 
tative,   or  the  head  of  any  other  department  or  agency  of  the  United 
States  with  which  the  Department  of  Defense  makes  an  agreement 
under  section  1(b),   or  his  representative,   may  issue,   in  appropriate 
cases,   invitations  and  requests  to  appear  and  testify  in  order  that 
the  applicant  may  have  the  opportunity  to  cross-examine  as  provided 
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by  this  order.     Whenever  a  witness  is  so  invited  or  requested  to 
appear  and  testify  at  a  proceeding  and  the  witness  is  an  officer  or 
employee  of  the  executive  branch  of  the  Government  or  a  member 
of  the  armed  forces  of  the  United  States,   and  the  proceeding 
involves  the  activity  in  connection  with  which  the  witness  is  em- 
ployed,  travel  expenses  and  per  diem  are  authorized  as  provided 
by  the  Standardized  Government  Travel  Regulations  or  the  Joint 
Travel  Regulations,   as  appropriate.     In  all  other  cases  (including 
non-Government  employees  as  well  as  officers  or  employees  of  the 
executive  branch  of  the  Government  or  members  of  the  armed  forces 
of  the  United  States  not  covered  by  the  foregoing  sentence),   transportation 
in  kind  and  reimbursement  for  actual  expenses  are  authorized  in  an 
amount  not  to  exceed  the  amount  payable  under  Standardized  Govern- 
ment Travel  Regulations.     An  officer  or  employee  of  the  executive 
branch  of  the  Government  or  a  member  of  the  armed  forces  of  the 
United  States  who  is  invited  or  requested  to  appear  pursuant  to  this 
paragraph  shall  be  deemed  to  be  in  the  performance  of  his  official 
duties.     So  far  as  the  national  security  permits,   the  head  of  the 
investigative  agency  involved  shall  cooperate  with  the  Secretary,   the 
Administrator,   or  the  head  of  the  other  department  or  agency,   as  the 
case  may  be,   in  identifying  persons  who  have  made  statements  adverse 
to  the  applicant  and  in  assisting  him  in  making  them  available  for  cross- 
examination.     If  a  person  so  invited  is  an  officer  or  employee  of  the 
executive  branch  of  the  Government  or  a  member  of  the  armed  forces 
of  the  United  States,   the  head  of  the  department  or  agency  concerned 
shall  cooperate  in  making  that  person  available  for  cross-examination.  " 

Sec.    3.     Section  8  is  amended  by  striking  out  the  word  "or"  at 
the  end  of  clause  (5),  by  striking  out  the  period  at  the  end  of  clause 
(6)  and  inserting  ";  or"  in  place  thereof,   and  by  adding  the  following 
new  clause  at  the  end  thereof: 

"(7)    the  deputy  of  that  department,   or  the  principal  assistant 
to  the  head  of  that  department,   as  the  case  may  be,   in  the  case  of 
authority  vested  in  the  head  of  a  department  or  agency  of  the  United 
States  with  which  the  Department  of  Defense  makes  an  agreement  under 
section  1(b).  " 


DWIGHT  D.   EISENHOWER 

THE  WHITE  HOUSE 
January  17,    1961 

APPENDIX  "A' 
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TITLE  3— THE  PRESn>ENT       , 
EXECUTIVE  ORDER  10421 

PROvnmra  roR  xrx  Pbysxcaz.  Sbcubitt  ori 

FACIUTtES  IKFORTAMT  XO  THE  NAZIQRAI.| 

By  virtue  of  the  authority  vested  In 
me  by  the  Constltutloii  and  statutes,  and 
as  President  of  the  United  States,  It  Is 
hereby  ordered  as  follows: 

SxcnoN  1.  As  used  In  the  following 
sections  of  this  order: 

(a)  The  word  "facilities*'  means  those 
Oovemment-owned  and  privately- 
owned  plants,  mines,  facilities  (Includ- 
ing buildings  occupied  m  whole  or  In 
part  by  any  Federal  agency) ,  materials, 
products,  and  processes,  and  those  Oov- 
emment-provlded  and  privately -pro- 
vided services,  which  are  of  Importance 
to  defense  mobilization,  defense  produc- 
tion, or  the  essential  civilian  economy 
and  are  located  or  provided  In  the  con- 
tinental United  States  or  In  the  Terri- 
tories or  possessions  of  the  United  States : 
Provided,  That  the  Chairman  of  the 
National  Security  Resources  Board  may, 
upon  proper  notice  to  affected  I^eral 
agencies,  from  time  to  time  amend  the 
foregoing  definition  of  "farflities,"  with 
respect  to  any  or  all  parts  of  this  order. 
as  he  shall  deem  to  be  compatible  with 
the  purposes  of  this  order. 

(b)  "nie  term  "physical  security** 
means  security  against  sabotage,  espio- 
nage, and  other  hostile  activity  and 
other  destmctive  acts  and  omissions,  but 
excludes  security  attributable  to  opera- 
tions of  military  defense  or  combat  and 
excludes  also  activities  with  respect  to 
tlie  dispersal  and  post-atteck  rehabili- 
tation of  facilities. 

(c)  The  word  "Chairman"  means  the 
Chairman  of  the  National  Seciirlty  Re- 
sources Board. 

Sec.  2.  With  a  view  toward  the  main-; 
te  nance  of  essential  production  and  the 
.security  of  the  United  States,  to  the  ex- 
tent permitted  by  law,  and  subject  to  the 
provisions  of  this  order,  Federal  agencies 
shall  develop  and  execute  programs  and 


measures  for  the  physical  security  of 
facilities  within  the  cognizance  of  such 
agencies,  respectively.  _ 

Sbc.  3.  (a)  In  addition  to  carrying  oub 
the  functions  conferred  u[>on  him  by 
law.  the  Chairman  shall  supervise  and 
briiig  Into  harmonious  action  the  pro- 
grams Mod  measures  referred  to  In  sec- 
tion 2  at  this  order. 

(b)  More  pcu-tlcularly,  the  Chairman 
dxall  from  time  to  time: 

(1)  Prescribe  policies  and  programs 
governing  the  activities  of  Federal  agen- 
cies with  respect  to  tte  physical  security 
of  facilities,  including  the  activities  in- 
volved In  carrying  out  section  4  (a) 
hereof  (respecting  security  ratings), 

(2)  With  the  advice  and  assistance  of 
appropriate  Federal  agencies,  develop 
and  iHt>mulgate  standards  of  physical 
seciulty  to  be  applicable  to  faciUties. 
which  stamteirds  shall  as  far  as  practica- 
ble accommodate  differences  In  degrees 
and  types  of  physical  security  required, 
different  categories  of  facilities,  different 
security  ratings,  and  such  other  consid- 
erations as  may  be  pertinent. 

(3)  Assign  facilities  to  Federal  agen- 
cies. Insofar  as  deemed  practicable  by  the 
Chairman  on  the  basis  of  the  interests 
and  general  cognizance  of  agencies,  for 
the  performance  by  such  agencies  of  the 
following  functions,  subject  to  the  direc- 
tion of  the  Chairman:  (A)  the  furnish- 
ing of  advice  to  the  manngement  or 
owner  of  a  facility  with  re.spect  to  de- 
veloping and  administering  the  physical 
security  program  thereof;  (B)  In  con- 
sultation with  the  management  or  owner 
of  a  facility  and  with  other  technically 
qualified  persons,  the  development  of 
physical  security  measures  for  such  fa- 
cility and,  when  necessary,  the  author- 
ization of  standards  of  physical  security 
therefor  which  differ  from  the  standards 
prescribed  imder  section  3  (b)  (2)  here- 
of; (C)  such  supervision  as  may  be  ap- 
propriate of  the  application  of  physical 
security  measures  to  assit^ned  facilities; 
(D)  the  furthering,  by  otlier  mea.sures 
designated  by  the  Chairman,  of  the 
physical  security  of  assipncd  facilities ; 
and  (E)  the  appraisal  of  the  adequacy 
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and  efUciency  of  the  physical  security 
measures  taken. 

(4)  Approve  or  revise  secvuity  ratings 
established  under  section  4  (a)  hereof 
and  transmit  the  security  ratings  so  ap- 

_j?roved  or  revised  to  agencies  assitnedj^ 
"facilities  under  section  3  (b>  (3)  hereof. 
The  Chairman  may  make  any  approved 
or  revised  security  rating  available  to 
Federal  agencies  other  than  the  agency 
to  which  a  facility  concerned  is  assigned, 
for  such  uses  related  to  the  maintenance 
of  production  or  the  national  security  as 
the  Chairman  may  approve. 

(5)  Review  the  physical  security  pro- 
grams and  measures  of  Federal  agencies 
as  to  effectiveness  and  as  to  conformity 
with  the  policies  and  directives  of  the 
Chairman  under  this  order. 

(6)  Obtain  from  Federal  agencies  re- 
ports, recommendations,  and  Informa-^ 
tlon   deemed  by  the  Chairman  to  btt 
essential  to  the  discharge  of  his  responsi- 
bilities under  this  order. 

(1)  Consult  with  Federal  agencies 
having  responsibilities  related  to  ftinc- 
tions  set  forth  in  this  order,  for  the  pur- 
pose of  furthering  coordination  of 
policies  and  activities;  and  develop,  and 
report  to  the  President  concerning, 
programs  which  properly  relate  the 
physical  security  of  facilities  and  other 
measures  designed  to  maintain  and  r»> 
store  essential  productive  capability. 

(8)  Make  available,  or  cause  to  ht 
made  available,  to  Federal  agencies  such 
of  the  information  developed  in  connec- 
tlon  with  carrying  out  section  4  (a) 
hereof  as  the  Chairman  deems  to  be 
needed  t^  those  agencies  in  cormectioa 
with  the  physical  security  of  facilities  or 
other  aspects  of  the  maintenance  of 
production. 

(9)  Bleep  the  President  informed  as 
may  be  necessary  concerning  the  mat- 
ters encmnpassed  by  this  order  and  fur- 
nish him  such  recommendatitms  as  may 
be  appropriate. 

(10)  Consistent  with  law,  establish 
such  advisory  bodies  as  the  Chairman 
may  deem  necessary  to  assist  him  in 
carrying  out  his  functions  under  this 
order. 

Sec.  4.  (a)  The  Secretary  of  Com- 
merce shall  from  time  to  time  establish 
and  transmit  to  the  Chairman  secmiity 
ratings  of  facilities,  based  on  the  rela- 
tive importance  thereof  to  defense 
mobilization,  defense  production,  aiKl 
essential  civilian  economy. 

(b)  In  carrying  out  section  4  (a) 
hereof,  the  Secretary  of  Commerce  shall 
consult  with  Federal  agencies  as  may  be 
appropriate.  . 

(c)  To  the  extent  necessary  for  the 
performance  of  functions  under  section 


4  (a)  hereof.  Federal  agencies  which 
have,  or  can  best  obtain,  data  on  plant 
locations,  plant  capacities,  production, 
service  industries,  technical  processes, 
and  production  requirements,  arv3  other 
similar  information  shall  make  available 
to  the  Secretary  of  Commerce  such  data 
and  information.  In  the  event  of  any 
disagreement  with  respect  to  mak- 
ing data  or  information  available  imder 
this  section  4  (c) ,  the  Chairman  shall 
resolve  such  disagreement  and  the  deci- 
sion of  the  Chairman  shall  be  final. 

(d)  The  Industry  Evaluation  Board  Is 
continued  and  shall,  to  such  extent  and 
in  such  manner  as  the  Secretary  of  Com- 
merce may  direct,  assist  the  Secretary 
in  carrying  out  the  functions  of  the  Sec- 
retary under  section  4  (a)  hereof.  The 
Secretary,  with  the  approval  of  the 
Chairman,  may  from  time  to  time  alter 
the  composition  of  the  said  Board, 
There  is  hereby  terminated  the  now- 
existing  Prcsidentially  approved  assign- 
ment of  functions  to  the  said  Board. 

Sec.  5.  Each  Federal  procurement 
agency  which  obtain.s  in  cormection  with 
its  procurement  contracts  agreements 
requiring  contractors  to  provide  physical 
security  measures  for  their  facilities 
shall  provide  in  such  agency  for  the  re- 
view of  such  agreements.  The  purpose 
of  such  rcv.ew  .shall  be  to  assure  con- 
formity of  the  physical  security  measures 
required  by  the  agreements  with  the  r 
standards  prescribed  under  section  3  (h)  { 
(2)  hereof.  i 

Sec.  6.  (a)  The  Facilities  Protection 
Board  is  transferred  to  the  jurisdiction 
of  the  Chairman.  Existing  arrange- 
ments concerning  the  physical  location 
of  and  administrative  support  for  the 
Board  may  b§  continued. 

(b)  The  Facilities  Protection  Board 
shall  hereafter  consist  of  one  representa- 
tive of  each  of  the  following  agencies, 
namely,  the  Departments  of  Defense, 
Commerce,  Interior,  and  Labor,  the 
Atomic  Energy  Commission,  the  Federal 
Civil  Defense  Administration,  and  such 
other  agencies  as  the  Chairman  may 
from  time  to  time  designate.  Each  such 
representative  shall  be  designated  by  the 
head  of  the  agency  he  Is  to  represent. 
Each  person  who  is  now  a  member  of  the 
Board  may  continue  as  a  member  with- 
out the  necessity  of  redeslgnation  by 
reason  of  this  order.  The  Chairman  of 
the  National  Security  Resources  Board 
shall  from  time  to  time  designate  from 
among  the  members  of  the  Board  a 
Chairman  of  the  Facilities  Protection 
Board. 

(c)  The  Board  shall  assist  and  advise 
the  Chairman  in  carrying  out  the  func- 
tions vested  in  him  by  this  order.  There 
is  hereby  terminated  the  now-existing 
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Presidentially  approved  assignment  of  the  Department  shall  advise  and  consult 
fimctions  to  the  Board.  irtth  the  Chairman  concerning  the  i^iys- 

SK.  7.  (a)  The  programs  and  meas-  »<»»  security  of  any  facility  so  excluM 
ures  provided  for  in  this  order  with  .Tlii  provialons  of  this  order  shaU  not  he 
respect  to  the  physical  security  of  faclM-Jdiomed  to  apply  to  mlUtory  defense  or 

ties  shall  be  supplementary  to.  and  not  In  ««**L^^P*.*S**^  Si^t?t  t!^ 
EubsUtutlon  for.  similar  or  related  activ-  the  Secretanrof  Defense  shall  effect  aP; 
ities  carried  on  by  state  and  local  au-  P^JS?**  f^^tJff °  ^J^*  JTn^f 
thorities  and  by  private  enterprise.  This  <^«*  »^' '^J^^^f^J^'^  li?S; 
order  shall  not  be  deemed  to  place  In  aUons  ot  t^^  defense  or  combat 
the  Federal  Government  the  primary  affectii^  iafU»a«- 
responsibiUty  for  the  physical  security  ^  (e)  Nothing  in  this  wd«  sh^  be 
of  privately-owned  facilities  or  of  facU-  deemod  to  confer  on  any  federal  agency 
ities  owned  by  any  state,  any  poUtical  tovestigaUve  functions  exercised  by  any 
subdivision  of  any  state,  or  any  Inter-  Federal  agency  represented  to  ttie  In- 
governmental  body,  terdepartmental  IntelUgence  Confer- 
(b)  This  order  shaU  not  be  deemed  to  ence  or  to  alter  or  modify  any  function 
govern  activiUes  with  respect  to  the  ^f  the  said  Conference.  .  „  . 
post-attack  immediately  essential  emer-  ^  <'>  Nothing  in  this  ordw  jAaH  be 
gency  repair  or  restoration  of  damaged  de«ned  to  aflect  tjH!  responsibillUeflnow 
vital  facilities  (64  Stat.  1247;  50  U.  S.  C.  aarfgned  to  Uie  Interdepartmental  Oom- 
App.  2252  (b) ).  except  that  the  Federal  mlttee  on^tcmal  Security,  exapt  that 
Civil  Defense  Administration  and  the  ^«''|*SH.** ^®J^ '^i^-^"^*'j  *t 
Chairman  shall  effect  appropriate  co-  the  FaclliU^  ProtecUcm  ^ard  Sfd  the 
orcUnation   of   the  said   activities   and   Industry   Evaluation  Board   and  their 


functions  carried  out  xmder  this  order. 


functions  and  supervision.  (B)  the  pre- 
scription   of     standards    of    physical 
(c)  This  order  shall  not  extend  to  any  gecuri^  o*  facilities.  (C)  the  making  of 
faclUty  of  or  under  the  cognizance  of   security  ratings  respecting  facilities,  and 
the  Atomic  Energy  Commission,  except  the^gSnStof  facilities  to  Ped- 

those  parts  of  any  such  facility  which   ^'  ^„J^zr7!j**^  ^^^^r^^^  »« 
are  not  the  responsibility  of  the  sald^  «^  *^"*?®?.  ^f  the  performance  by 


Commission. 

'^  (d)  This  order  shall  not  extend  to  i 
Federally-owned  military  posts,  camps. ; 
stations,  arsenals,  or  other  comparable  j 
facilities  under  military  command.   The 
Chairman  may  exclude  partly  or  wholly 
from  the  operation  of  this  order  any 
other  facility  under  the  cognizance  ol 
the  Department  of  Defense,  except  OMk' 


them  of.  physical  security  functions  and 
the  conduct  by  the  said  agencies  of 
physiceJ  security  functions  respecting 
f  aciUtiee  asadgned  to  them,  respectively. 

Hakrt  8.  Truxan 

Thx  Wrxtb  Hovsb, 

December  31, 19S2. 

[T.  a.  Doa  80-13813;  Filed.  Doc.  81.  ISBS; 
3:39  p.  m.] 
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[Federal  Register— vo\.   18,  no.  51,  Mar.  17,  1953] 

TrTLE  »— THE  PRESIDENT 
EXECUTIVE  OMMER  1043t 

TRANsmtRiNa  CERTAnr  Pcbctioim  or  ths 
Natiokal  Skcurity  R«bocxo»  Bcmk» 
AKo  or  TBI  Chaimcah  Tbmmwow  to  thx 
DiRXCTOs  or  Dsmun  Monusatuv 

By  virtue  of  \ht  authorttj  vwted  in  me 
by  the  Constitution  and  laws  ol  the 
United  States,  and  as  Preddeot  of  the 
United  States  and  Commander  In  Chief 
of  the  armed  forces  of  the  United  States, 
it  is  hereby  ordered  as  follows: 

SccTioit  1.  All  of  the  functions  vested 
in  the  National  Securtfey  Resources 
Board  and  in  the  Chairman  of  such 
Board  by  the  following -designated  Ex- 
ecutive <M-ders  are  hereby  tranafenred  to 
the  Director  of  Defense  Mobilization. 
and  the  said  Executive  orders  are 
amended  accordingly. 

(a)  Executive  Order  Ko.  9781  of  Sep- 
tember 19.  1946,  as  ameiuied  by  Execu- 
tive Order  No.  10360  of  June  11.  1952 
(17P.  R.M37). 

^b)  Executive  Order  No.  IdHVi  at  De- 
cember 10.  1951  (16  P.  R.  1M^>. 

(c)  Executive  Order  No.  10346  of  April 
17.  1952  (17F.  R.  3477). 

(d)  Executive  Order  No.  10421  of  De- 
cember 31, 1952  (18  F.  R.  57). 

See.  2.  So  much  of  the  records  and 
personnel  under  the  Jurisdiction  of  the 
Chairman  of  the  National  Security  Re- 
sources Board  as  such  Chairman  and  the 
Director  of  Defense  Mobilization  shall 
jointly  determine  to  relate  primArlly  to 
the  functions  which  are  transferred  to 
the  Director  of  Defense  Mol^Uzation  by 
section  1  of  this  <xtter  shall  be  trtins- 
f  erred,  consonaat  with  law.  to  tbe  Office 
of  Defense  MobfllsatJon. 

-      DWSHT  D.  EUBRBOWn 

Tkk  Wain  BooBr 

March  iJ.  i95J. 

(7.  EL  Doe.  53-M09:  Pitod.  Uag,  U.  ItSS; 
•:63^p.m.l 
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EXECUTIVE  ORDER  No.  10501  ^r^3  ^M,v^f:p 

NOVEMBER  5.  1953 

SAFEGUARDING  OFFICIAL  INFORMATION  IN  THE  INTERESTS 
OF  THE  DEFENSE  OF  THE  UNITED  STATES 

WHEREAS  it  is  essential  that  the  citizens  of  the  United  States  be  informed  con- 
cerning the  activities  of  their  government;  and 

WHEREAS  the  interests  of  national  defense  require  the  preservation  of  the 
ability  of  the  United  States  to  protect  and  defend  itself  against  all  hostile  or  destruc- 
tive action  by  covert  or  overtmeans,  including  espionage  as  well  as  military  action; 
and 

WHEREAS  it  is  essential  that  certain  official  information  affecting  the  national 
defense  be  protected  uniformly  against  unauthorized  disclosure: 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  statutes,  and  as  President  of  the  United  States,  and  deeming  such  action  nec- 
essary in  the  best  interests  of  the  national  security,  it  is  hereby  ordered  as  follows: 

Section  1.    CLASSIFICATION  CATEGORIES 

Official  information  which  requires  protection  in  the  interests  of  national  de- 
fense shall  be  limited  to  three  categories  of  classification,  which  in  descending 
order  of  importance  shall  carry  one  of  the  following  designations:  Top  Secret, 
Secret,  or  Confidential.  No  other  designation  shall  be  used  to  classify  defense  in- 
formation, including  military  information,  as  requiring  protection  in  the  interests 
of  national  defense,  except  as  expressly  provided  by  statute.  These  categories  are 
defined  as  follows: 

(a)  Top  Secret:  Except  as  may  be  expressly  provided  by  statute,  the  use 
of  the  classification  Top  Secret  shall  be  authorized,  by  appropriate  authority, 
only  for  defense  information  or  material  which  requires  the  highest  degree  of 
protection.  The  Top  Secret  classification  shall  be  applied  only  to  that  informa- 
tion or  material  the  defense  aspect  of  which  is  paramount,  and  the  unauthorized 
disclosure  of  which  could  result  in  exceptionally  grave  damage  to  the  Nation 
such  as  leading  to  a  definite  break  in  diplomatic  relations  affecting  the  defense 
of  the  United  States,  an  armed  attack  against  the  United  States  or  its  allies,  a 
■war,  or  the  compromise  of  military  or  defense  plans,  or  intelligence  operations, 
or     scientific     or    technological    developments    vital    to    the    national  defense. 

(b)  Secret:  Except  as  may  be  expressly  provided  by  statute,  the  uate  of  the 
classification  Secret  shall  be  authorized,  by  appropriate  authority,  only'for  de- 
fense information  or  material  the  unauthorized  disclosure  ofwhich  could  result 
in  serious  damage  to  the  Nation,  suchasby  jeopardizing  the  international  rela- 
tions of  the  United  States,  endangering  the  effectiveness  of  a  program  or  policy 
of  vital  importance  to  the  national  defense,  or  compromising  important  military 
or  defense  plans,  scientific  or  technological  developments  important  to  national 
defense,  or  information  revealing  important  intelligence  operations. 

(c)  Confidential:  Except  as  may  be  expressly  provided  by  statute,  the  use 
of  the  classification  Confidential  shall  be  authorized,  by  appropriate  authority, 
only  for  defense  information  or  material  the  unauthorized  disclosure  of  which 
could  be  prejudicial  to  the  defense  interests  of  the  nation. 
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Section  2.  LIMimTION  OF  AUTHORITY  TO  CLASSIFY  (KOTE  2,  U,  5) 

The  authority  to  classify  defense  information  or  material  under  this 
order  shall  be  limited  in  the  departments,  agencies,  end  other  vtnits  of 
the  executive  branch  as  hereinafter  specified. 

(a)  In  the  following  departments,  agencies,  and  Governmental 
\inits  having  primary  responsibility  for  matters  pertaining  to  nat- 
ional defense,  the  authority  for  original  classification  of  infor- 
mation or  material  under  this  order  may  be  exercised  by  the  head  of 
the  department,  agency,  or  Governmental  unit  concerned  or  by  such 
responsible  officers  or  employees  as  he,  or  his  representative,  may 
designate  for  that  purpose.  Ihe  delegation  of  such  authority  to 
classify  shall  be  limited  as  severely  as  is  consistent  with  the  or- 
derly and  expeditious  transaction  of  Government  business. 

The  Vttiite  House  Office 

President's  Science  Advisory  Coanmittee 

Bureau  of  the  Budget 

Canal  Zone  Government 

Council  of  Econcnic  Advisors 

Department  of  the  Army 

Department  of  the  Kavy 

Department  of  the  Air  Force 

Department  of  Ccsmerce 

Department  of  Defense 

Department  of  Labor 

Dspartment  of  Justice 

Department  of  the  Treasury 

Export-Import  Bank  of  VJashington 

Federal  Aviation  Agency 

Federal  Communications  Commission 

Federal  Radiation  Council 

General  Services  Administration 

Interstate  Commerce  Ccaoaission 

National.  Aeronautics  and  Space  Administration 

National  Aeronautics  and  Space  Council 

National  Security  Council 

Office  of  linergency  Planning 

Office  of  Science  and  Technology 

Peace  Corps 

President's  Foreign  Intelligence  Advisory  Board 

Bie  Special  Representative  for  Trade  Negotiations 

United  States  Arms  Control  end  Disarmament  Agency 

Ifaited  States  Civil  Service  Commission 

tfoited  States  Inforiiation  Agency 

Agency  for  International  Development 

Atomic  Energy  Commission 

Central  Intelligence  Agency 

Department  of  State 
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("b)  In  the  following  departments,  agencies,  and  Governmental 
vinlts,  having  partial  but  not  primary  responsibility  for  matters 
pertaining  to  national  defense,  the  authority  for  original  classi- 
fication of  information  or  material  under  this  order  shall  be  exer- 
cised only  by  the  head  of  the  department,  agency,  or  Governmental 
unit  withovrfc  delegation: 

Civil  Aeronautics  Board 

Department  of  Agriculture 

Deparfeiient  of  Health,  Education  and  Welfare 

Department  of  the  Interior 

Federal  tiaritime  Commission 

Federal  Power  Ccmmission 

National  Science  Foundation 

Post  Office  Department 

Renegotiation  Board 

Small  Business  Administration 

Tennessee  Valley  Authority 

Panama  Canal  Ccotpany 

(c)  Any  agency  or  unit  of  the  executive  branch  not  named 
herein,  and  any  such  agency  or  unit  which  may  be  established  here- 
after shsiU  be  deemed  not  to  have  authority  for  original  classifi- 
cation of  Information  or  material  under  this  order,  except  as  such 
authority  may  be  specifically  conferred  \ipon  any  such  agency  or 
unit  hereafter. 

Section  3.  dASSJUCATJOS 

Persons  designated  to  have  authority  for  original  classification 
of  information  or  material  which  requires  protection  in  the  interests  of 
national  defense  under  this  order  shall  be  held  responsible  for  its  pro- 
per classification  in  accordance  with  the  definitions  of  the  three  cate- 
gories in  section  1,  hereof.  Unnecessary  classification  and  over-classi- 
fication shall  be  scrvtpulously  avoided.  The  following  special  rules  shall 
be  observed  in  classification  of  defense  Information  or  material: 

(a)  Documents  in  General:  Documents  shall  be  classified 
according  to  their  own  content  and  not  necessarily  according  to 
their  relationship  to  other  documents.  References  to  classified 
material  which  do  not  reveal  classified  defense  Information  shall 
not  be  classified. 

(b)  Hiysically  Connected  Dociments:  The  classification  of 
a  file  or  group  of  physically  connected  documents  shall  be  at 
least  as  high  as  that  of  the  most  highly  classified  document 
therein.  Documents  separated  from  the  file  or  group  shall  be 
handled  in  accordance  with  their  Individual  defense  classification. 

(c)  Multiple  Classification;  A  document,  product,  or  substance 
shall  bear  a  classification  at  least  as  high  as  that  of  its  highest 
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classified  ccenponent.  The  document,  product,  or  substance  shall 
bear  only  one  over-all  classification,  notvithstandins  that  pages, 
paragraphs,  sections,  or  ccoiponents  thereof  tear  different 
classifications . 

(d)  Transmittal  Letters;  A  letter  transmitting  defense 
Information  shall  be  classified  at  least  as  high  as  its  highest 
classified  enclosure. 

(e)  Inforgation  Originated  by  a  Foreign  Government  or 
Organization;  Defense  information  of  a  classified  nature  furnished 
to  the  United  States  by  a  foreign  government  or  international  organi- 
zation shaQl  be  assigned  a  classification  which  will  assure  a  degree 
of  protection  equivalent  to  or  greater  than  that  required  by  the 
government  or  international  organization  which  furnished  the  infor- 
mation. 


Section  h.     DECLASSXPICATIOU,  DOWIIGPADING,  OR  UPGRADDIG 
(Note  1,  3) 

When  classified  information  or  material  no  longer  requires  its 
present  level  of  protection  in  the  defense  interest,  it  shall  be  down- 
graded or  declassified  in  order  to  preserve  the  effectiveness  and  integ- 
rity of  the  classification  system  and  to  eliminate  classifications  of 
information  or  material  \diich  no  longer  require  classification  protection. 
Heads  of  departments  or  agencies  originating  classified  information  or 
material  shall  designate  persons  to  be  responsible  for  continuing  review 
of  such  classified  information  or  material  on  a  docuraent-by-docunent 
category,  project,  program,  or  other  systematic  basis,  for  the  purpose  of 
declassifying  or  do^mgrading  \Aienever  national  defense  considerations 
permit,  and  for  receiving  requests  for  such  review  from  all  sources. 
However,  Restricted  Data  and  material  formerly  designated  as  Restricted 
rata  shall  be  handled  only  in  accordance  with  subparagraph  h   (a)  (l) 
below  and  section  13  of  "this  order.  The  follo^Ting  special  rules  shall  be 
observed  with  respect  to  changes  of  classification  of  defense  information 
or  material,  including  information  or  material  heretofore  classified: 

(a)  Autcznatic  Chancy es.  In  order  to  insure  uniform  procedures 
for  autcmatic  changes,  heads  of  departments  and  agencies  having 
authority  for  original  classification  of  Infoimation  or  material, 
as  set  forth  in  section  2,  shall  categorize  such  classified  infor- 
mation or  saterlal  into  the  following  groups; 

(l)  Group  1.  Information  or  material  originated  by  foreign 
governments  or  intemationcil  organizations  and  over  •vdiich  the  United 
States  Government  has  no  jurisdiction,  infoimatlon,  or  material 
provided  for  by  statutes  cuch  as  the  Atonic  Energy  Act,  and  infor- 
mation or  material  requiring  special  handling,  such  as  intelligonce 
and  cryptography.  This  information  and  material  is  exclvtled  fran 
automatic  downgrading  or  declassification. 
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(2)  Grottp  2.  Extremely  sensitive  information  or  material 
yiblch  the  head  of  the  agency  or  his  designees  exempt,  on  an 
Individual  basis,  frcaa  autcanatic  downgrading  and  declassification. 

(3)  Groi5)  3.  Infonnation  or  materisil  which  -vrarrants  seme 
degree  of  classification  for  an  indefinite  period.  Such  informa- 
tion or  material  shall  become  autonatically  downgraded  at  12-year 
intervals  until  the  lowest  classification  is  reached,  but  shall 
not  become  dutcmatically  declassified. 

{h)    Group  h.     Information  or  material  which  does  not  qualify 
for,  or  is  not  assigned  to,  one  of  the  first  three  groups.  Such 
information  or  naterieil  shall  become  automatically  downgraded  at 
three-year  intervals  until  the  lowest  classification  is  reached,  and 
shall  be  autozratically  declassified  twelve  years  after  date  of 
issuance. 

To  the  fullest  extent  practicable,  the  classifying  authority  shall 
indicate  on  the  information  or  material  at  the  time  of  original 
classification  if  it  can  be  doimgraded  or  declassified  at  an  earlier 
date,  or  if  it  can  be  dcmgraded  or  declassified  after  a  specified 
event,  or  upon  the  removal  of  classified  attachments  or  enclosures. 
Bie  heads,  or  their  designees,  of  departments  and  agencies  in  posses- 
sion of  defense  infontation  or  iraterial  classified  pursuant  to  this 
order,  but  not  bearing  markings  for  automatic  downgrading  or  declassi- 
fication, are  hereby  authorized  to  czark  or  designate  for  autcanatic 
downgrading  or  declassification  such  information  or  material  in 
accordance  with  the  riJ.es  or  regulations  established  by  the  depart- 
ment or  agency  that  originally  classified  such  Information  or 
material. 

(b)  Hon-Autc-?atic  Chan'^es;  Uhe  persons  designated  to  receive 
reqviests  for  review  of  classified  material  may  dov/ngrade  or  declass- 
ify such  material  when  circirastances  no  longer  warrant  its  retention 
in  its  original  classification  provided  the  consent  of  the  appro- 
priate classifying  authority  has  been  obtained.  Bie  downgrading  or 
declassification  of  extracts  frcm  or  paraphrases  of  classified  docu- 
ments shall  also  require  the  consent  of  the  appropriate  classifying 
authority  xinless  the  agency  making  such  extracts  knows  positively 
that  they  warrant  a  classification  lower  than  that  of  the  document 
from  ^ich  extracted,  or  that  they  are  not  classified. 

(c)  l'-3.terial  OfficialJ.y  transferred;  In  the  case  of  material 
transferred  by  or  pursuant  to  statute  or  Executive  order  from  one 
department  or  agency  to  another  for  the  latter 's  use  and  as  part  of 
its  official  files  or  property,  as  distinguished  from  transfers  tisrely 
for  purposes  of  storage,  the  receiving  department  or  agency  shall  be 
deemed  to  be  the  classifying  authority  for  all  purposes'  \mder  this 
order,  including  declassifiction  and  downgrading. 
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(d)  l!aterlal  Not  Officially  Transferred;  Vttien  any  department 
or  agency  has  hod  in  its  possession  any  clfissifled  materieil  vjhlch  has 
become  five  yeaxs  old,  and  it  appears  (l)  that  such  material  origi- 
nated in  an  agency  vhich  has  since  become  defunct  and  whose  files 
and  other  property  have  not  been  officially  transferred  to  another 
department  or  agency  within  the  meaning  of  subsection  (c),  above,  or 
(2)  that  it  is  iinpossible  for  the  possessing  department  or  agency  to 
identify  the  originating  agency,  and  (3)  a  review  of  the  material 
indicates  that  it  should  be  downgraded  or  declassified,  the  said 
I>os8esslng  department  or  agency  shall  have  power  to  declassify  or 
downgrade  such  material.  If  it  appears  probable  tlst  another  depart- 
ment or  agency  may  have  a  svibstantial  interest  in  whether  the  classi- 
fication of  any  particular  Information  should  be  maintained,  the 
possessing  department  or  agency  shall  not  exercise  the  power  conferred 
v^oa  it  by  this  subsection,  except  vith  the  consent  of  the  other 
departmoit  or  agency,  until  thirty  days  after  it  has  notified  such 
other  department  or  agency  of  the  nature  of  the  material  and  of  its 
intention  to  declassify  or  do^mgrade  the  scjne.  During  such  thirty- 
day  period  the  other  department  or  agency  may,  if  it  so  desires, 
express  its  objections  to  declassifying  or  downgrading  the  partic- 
ular material,  but  the  poorer  to  make  the  ultimate  decision  shall 
reside  in  the  possessing  department  or  agency. 

(e)  Information  or  I'aterlal  Transmitted  by  Electrical  Means: 
The  downgrading  or  declassification  of.  classified  Inforciation  or 
material  transmitted  by  electrical  means  shall  be  accomplished  in 
accordance  with  the  procedxures  described  above  unless  specificEilly 
prohibited  by  the  originating  department  or  agency.  Unclassified 
information  or  material  which  is  transmitted  in  encrypted  form  shEill 
be  safeguarded  and  handled  in  accordance  with  the  regxilations  of  the 
originating  department  or  agency. 

(f )  Do-vmCTadlng:;  If  the  recipient  of  classified  material 
believes  that  it  has  been  classified  too  highly,  he  may  make  a 
request  to  the  reviewing  official  who  may  downgrade  or  declassify 
the  material  after  obtaining  the  consent  of  the  appropriate 
classifying  authority. 

(g)  Up.'pradlng;  If  the  recipient  of  unclassified  information 
or  material  believes  that  it  should  be  classified,  or  if  the  reci- 
pient of  classified  information  or  material  believes  that  its 
classification  is  not  sufficiently  protective,  it  shall  be  safe- 
guarded in  accordance  with  the  classification  deemed  appropriate 
and  a  request  made  to  the  reviewing  official,  -ifho  may  classify  the 
information  or  oaterial  or  upgrade  the  classification  after  obtain- 
ing the  consent  of  the  appropriate  classifying  authority.  Ihe  date 
of  this  action  shall  constitute  a  new  date  of  origin  Insofar  as  the 
dovmgradlng  or  declassification  schedvile  (paragraph  (a)  above)  is  . 
concerned. 
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(h)  De-partments  and  Agencies  Which  Do  Not  have  Authority  for 
Original  Classification: The  pro-visions  of  this  section  relating 
to  the  declassification  of  defense  information  or  material  shall 
apply  to  departments  or  agencies  vhich  do  not,  under  the  terms  of 
this  order,  have  authority  for  original  classification  of  infor- 
mation or  material,  but  which  have  formerly  classified  information 
or  material  pursuant  to  Executive  Order  No.  10290  of  September  2U, 
1951. 

(i)  Notification  of  Change  in  Classification:  In  all  cases 
in  which  action  is  taken  by  the  reviewing  official  to  downgrade 
or  declassify  earlier  than  called  for  by  the  automatic  downgradlng- 
declassification  stamp,  the  revievdng  official  shall  pron^ptly  notify 
all  addressees  to  vrticm  the  information  or  material  was  originally 
transmitted.  Recipients  of  original  information  or  material,  upon 
receipt  of  notification  of  change  in  classification,  shall  notify 
addressees  to  whom  they  have  transmitted  the  classified  information 
or  material. 

Section  5.  MARKING  OF  CIASSIFIED  MATERIAL  (Note  3) 

After  a  determination  of  the  proper  defense  classification  to  be 
assigned  has  been  made  in  accordance  with  the  provisions  of  this  order, 
the  classified  material  shall  be  marked  as  follows: 

(a)  Downgrading-Declassif ication  ^^rkings ;  At  the  time  of 
origination,  all  classified  information  or  material  shall  be  marked 
to  indicate  the  downgrading-declassification  schedvile  to  be  followed 
in  accordance^  with  paragraph  (a)  of  section  k   of  this  order. 

(b)  Boimd  Documents:  The  assigned  defense  classification  on 
bound  documents,  such  as  books  or  pamphlets,  the  pages  of  which  are 
permanently  and  securely  fastened  together,  shall  be  conspicuously 
marked  or  stamped  on  the  outside  of  the  front  cover,  on  the  title 
page,  on  the  first  page,  on  the  back  page  and  on  the  outside  of  the 
back  cover.  In  each  case  the  markings  shall  be  applied  to  the  top 
and  bottom  of  the  page  or  cover. 

(c)  Unbound  Documents:  The  assigned  defense  classification 

on  unbound  documents,  such  as  letters,  memoranda,  reports,  telegrams," 
and  other  similar  documents,  the  pages  of  which  are  not  permanently 
and  securely  fastened  together,  shall  be  conspicuously  marked  or 
stait5)ed  at  the  top  and  bottom  of  each  page,  in  such  manner  that  the 
marking  will  be  clearly  visible  when  the  pages  are  clipped  or  stapled 
together . 

(d)  Charts,  Maps,  and  Dravrlngs:  Classified  charts,  maps,  and  ^ 
drawings  shall  carry  the  defense  classification  marking  under  the 
legend,  title  block,  or  scale  in  such  manner  that  it  will  be  repro- 
duced on  all  copies  made  therefrom.  Such  classification  shall  also 
be  marked  at  the  top  and  bottom  in  each  instance. 
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(e)  l^otosyaphs,  Films  and  Recordinpis;  Classified  photographs, 
films  and  recordings,  and  their  containers,  shall  be  conspicuously 
and  appropriately  marked  with  the  assigned  defense  clsissifi cation. 

(f )  Products  or  Substances;  The  assigned  defense  classifica- 
tion shall  be  conspicuously  marked  on  classified  products  or  sub- 
stances, if  possible,  and  on  their  containers,  if  possible,  or,  if 
the  article  or  container  cannot  be  marked,  >/ritten  notification  of 
such  classification  shall  be  furnished  to  recipients  of  such  products 
or  substances. 

(g)  Reproductions ;  All  copies  of  reproductions  of  classified 
material  shall  be  appropriately  marked  or  stamped  in  the  same  manner 
as  the  original  thereof. 

(h)  Unclassified  Material;  Normally,  unclassified  material 
shall  not  be  marked  or  stamped  Unclassified  unless  it  is  essential 
to  covey  to  a  recipient  of  such  material  that  it  has  been  examined 
specifically  with  a  vievr  to  imposing  a  defense  classification  and 
has  been  determined  not  to  require  such  classification. 

(i)  Change  or  Removal  of  Classification;  ^'Jhenever  classified 
material  is  declassified,  downgraded,  or  upgraded,  the  material  shall 
be  marked  or  stamped  in  a  prominent  place  to  reflect  the  change  in 
classification,  the  authority  for  the  action,  the  date  of  action, 
and  the  identity  of  the  person  or  unit  taking  the  action.  In  addi- 
tion, the  old  classification  marking  shall  be  cancelled  and  the  new 
classification  (if  any)  substituted  therefor.  Automatic  change  in 
classification  shall  be  indicated  by  the  appropriate  classifying 
authority  through  marking  or  stamping  in  a  prominent  place  to  reflect 
information  specified  in  subsection  4  (a)  hereof. 

( j)  Material  Furnished  Persons  not  in  the  Executive  Branch  of 
the  Government:   Vflien  classified  material  affecting  the  national 
defense  is  furnished  authorized  persons,  in  or  out  of  Federal  service 
other  than  those  in  the  executive  branch,  the  follo^ring  notation,  in 
addition  to  the  assigned  classification  msirking,  shall  whenever  prac- 
ticable be  placed  on  the  material,  on  its  container,  or  on  the 
written  notification  of  its  assigned  clsissification: 

"Biis  material  contains  information  affecting  the  national 
defense  of  the  United  States  within  the  meaning  of  the  espionage 
laws.  Title  l8,  U.S.C.,  Sees.  793  and  79^,  the  transmission  or 
revelation  of  which  in  any  manner  to  an  unauthorized  person  is 
prohibited  by  law." 

Use  of  alternative  marking  concerning  "Restricted  Data"  as  defined  by  the 
Atomic  Energy  Act  is  authorized  when  appropriate. 
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Section  6.  CUSTODY  AlID  SAKKEEPIUG  (Note  3) 

Ihe  possession  or  use  of  classified  defense  information  or  material 
shall  be  limited  to  locations  vhere  facilities  for  secure  storage  or  pro- 
tection thereof  aire  available  by  means  of  •which  \jnauthorized  persons  are 
prevented  from  gaining  access  thereto.  V/henever  such  information  or 
material  is  not  .under  the  personal  BV5)ervision  of  its  custodian,  \Aether 
dviring  or  outside  of  working  hours,  the  following  means  shall  be  taken  to 
protect  it: 

(a)  Stora<;e  of  Top  Secret  Information  and  Material;  As  a  minimum. 
Top  Secret  defense  information  and  material  shall  be  stored  in  a  safe  or 
safe-type  steel  file  container  having  a  three-position  dial-type  combina- 
tion lock,  and  being  of  such  weight,  size,  construction,  or  installation 
as  to  minimize  the  possibility  of  unauthorized  access  to,  or  the  physical 
theft  of,  such  information  and  material.  Bie  head  of  a  department  or  agency 
may  approve  other  storage  facilities  -vAiich  afford  equal  protection,  such 

as  an  alarmed  area,  a  vault,  a  vault-type  room,  or  an  area  under  contin- 
uous surveillance. 

(b)  Storg-i^e  of  Secret  and  Confidential  Inforcation  and  Ilaterial: 
As  a  minimum.  Secret  and  Ccafidential  defense  information  and  material 
may  be  stored  in  a  manner  authorized  for  Top  Secret  information  and 
material,  or  in  steel  file  cabinets  equipped  with  steel  lockbar  and  a 
changeable  three-ccaribination  dial-type  padlock  or  in  other  storage  facili- 
ties \4iich  afford  equal  protection  and  which  are  authorized  by  the  head  of 
the  department  or  agency. 

(c)  Stora;;e  or  Protection  Equipment;  Whenever  new  security  storage 
equipment  is  procured,  it  should,  to  the  maximum  extent  practicable,  be 
of  the  type  designated  as  security  filing  cabinets  on  the  Federal  Supply 
Schedule  of  the  General  Services  Administration. 

(d)  Other  Classified  ^Saterial;  Heads  of  depairtments  and  agencies 
shall  prescribe  such  protective  facilities  as  may  be  necessary  in  their 
departments  or  agencies  for  material  originating  under  statutory  provi- 
sions requiring  protection  of  certain  infoimation. 

(e)  Changgs  of  Lock  Ccmbinations ;  Combinations  on  locks  of  safe- 
keeping equipment  shall  be  changed,  only  by  persons  having  appropriate 
security  clearance  \dienever  such  equipment  is  placed  in  use  after  procure- 
ment from  the  manufactxrrer  or  other  sources,  whenever  a  person  knowing 
the  ccmbination  is  transferred  from  the  office  to  \ftiich  the  equipment  is 
assigned,  or  whenever  the  ccmbination  has  been  subjected  to  conrprcmise, 
and  at  least  once  every  year.  Knowledge  of  combinations  shall  be  limited 
to  the  minimum  number  of  persons  necessary  for  operating  purposes.  Records 
of  combinations  shall  be  classified  no  lower  than  the  highest  category  of 
classified  defense  material  authorized  for  storage  in  the  safekeeping 
equipment  concerned. 
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(f )  Ctistodlan's  Responsibilities;   Custodians  of  classified  defense 
material  shall  be  responsible  for  providing  the  best  possible  protection 
and  accountability  for  such  material  at  all  times  and  particularly  for 
securely  locking  classified  material  in  approved  safekeeping  equipment 
whenever  it  is  not  in  use  or  under  direct  supervision  of  authorized  em- 
ployees. Custodians  shall  follow  procedures  which  insiure  that  unauthorized 
persons  do  not  gain  access  to  classified  defense  information  or  material 
by  sight  or  sound,  and  classified  information  shall  not  be  discussed  with 
or  in  presence  of  vuiauthorized  persons. 

(g)  Telephone  Conversations ;  Defense  information  classified  in  the 
three  categories  under  the  provisions  of  this  order  shall  not  be  revealed 
in  telephone  conversations,  except  as  may  be  authorized  under  section  8 
hereof  with  respect  to  the  transmission  of  Secret  and  Confidential  material 
over  certain  military  communications  circuits. 

(h)  Loss  or  Subjection  to  Compromise;  Any  person  in  the  executive 
branch  who  has  knowledge  of  the  loss  or  possible  subjection  to  ccmpromise 
of  classified  defense  information  shall  promptly  report  the  circumstances 
to  a  designated  official  of  his  agency,  and  the  latter  shaill  take  appro- 
priate action  forthwith,  including  advice  to  the  originating  department  or 
agency. 

Section  7.  ACCOUNmBILITT  AND  DISSEMIMTION 

Knowledge  or  possession  of  classified  defense  information  shall  be 
permitted  only  to  persons  whose  official  duties  require  such  access  in  the 
interest  of  promoting  national  defense  and  only  if  they  have  been  deter- 
mined to  be  trvistworthy.  Proper  control  of  dissemination  of  classified 
defense  information  shall  be  maintained  at  all  times,  including  good  accoun- 
tability records  of  classified  defense  information  documents,  and  severe 
limitation  on  the  number  of  such  dociments  originated  as  weU  as  the  number 
of  copies  thereof  reproduced.  The  number  of  copies  of  classified  defense 
information  documents  shall  be  kept  to  a  minimum  to  decrease  the  risk  of 
congirOTiise  of  the  information  contained  in  such  documents  and  the  financiaJ. 
burden  on  the  Government  in  protecting  such  documents.  The  following  spe- 
cial rules  shall  be  observed  in  connection  vrith  accountability  for  and 
dissemination  of  defense  information  or  material: 

(a)  Accountability  Procedures;  Heads  of  departments  and  agencies  shall 
prescribe  such  accountability  procedures  as  are  necessary  to  control  effect- 
ively the  dissemination  of  classified  defense  information,  with  particularly 
severe  control  on  material  classified  Top  Secret  under  this  order.  Top  Secret 
Control  Officers  shall  be  designated,  as  required,  to  receive,  maintain 
accountability  registers  of,  and  dispatch  Top  Secret  material. 

(b)  Dissemination  Outside  the  Ececutive  Branch:  Classified  defense 
information  shall  not  be  disseminated  outside  the  executive  branch  except 
under  conditions  and  through  channels  authorized  by  the  head  of  the  dis- 
seminating department  or  agency,  even  though  the  person  or  agency  to  which 
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dissemination  of  such  information  is  proposed  to  be  made  may  have 
been  solely  or  partly  responsible  for  its  production. 

(c)  Information  Originating  in  Another  Department ' or  Agency; 
Except  as  otherwise  provided  by  section  102  of  the  National  Security 
Act  of  July  26,  19^7,  c.  3^3,  61  Stat.  i^98,  as  amended,  50  U.S.C. 
sec.  ^l-OS,  classified  defense  information  originating  in  another  de- 
pairtment  or  agency  shall  not  be  disseminated  outside  the  receiving 
department  or  agency  without  the  consent  of  the  originating  depart- 
ment or  agency.  Documents  and  material  containing  defense  information 
which  are  classified  Top  Secret  or  Secret  shall  not  be  reproduced 
without  the  consent  of  the  originating  department  or  agency. 

Section  8.  TRAl]S^a:SSION  (Note  1,  3) 

For  transmission  outside  of  a  department  or  agency,  classified  defense 
material  of  the  three  categories  originated  under  the  provisions  of  this 
order  shall  be  prepared  and  transmitted  as  follows: 

(a)  Preparation  for  Transmission;  Such  material  shall  be 
encJlosed  in  opaque  inner  and  outer  covers .  Die  inner  cover  shall  be 
a  sealed  wrapper  or  envelope  plainly  marked  with  the  assigned  classi- 
fication of  its  contents.  A  receipt  form  shall  be  attached  to  or 
enclosed  in  the  inner  cover,  except  that  Confidential  material  shall 
require  a  receipt  only  if  the  sender  deems  it  necessary.  The  receipt 
form  shall  identify  the  addressor,  addressee,  and  the  document,  but 
shall  contain  no  classified  information.  It  shall  be  signed  by  the 
proper  recipient  and  returned  to  the  sender. 

(b)  Transmitting  Top  Secret  Material;  The  transmission  of  Top 
Secret  material  shall  be  effected  preferably  by  direct  contact  of 
officials  concerned,  or,  alternatively,  by  specifically  designated 
personnel,  by  State  Department  diplomatic  pouch,  by  a  messenger- 
courier  system  especially  created  for  that  purpose,  or  by  electric 
means  in  encrypted  form;  or  in  the  case  of  information  transmitted  by 
the  Federal  Bureau  of  Investigation,  such  means  of  transmission  may 
be  used  as  are  currently  approved  by  the  Director,  Federal  Bureau  of 
Investigation,  unless  express  reservation  to  the  contrary  is  made  in 
exceptional  cases  by  the  originating  agency. 

(c)  Transmitting  Secret  Information  and  Material;  Secret 
information  and  material  shall  be  transmitted  within  and  between  the 
forty-eight  contiguous  States  and  the  District  of  Columbia,  or  vdiolly 
within  Alaska,  Hawaii,  the  Commonwealth  of  Puerto  RLco,  or  a  United 
States  possession,  by  one  of  the  means  established  for  Top  Secret 
information  find  material,  by  authorized  courier,  by  United  States 
registered  mail,  or  by  the  use  of  protective  services  provided  by 
COTimercial  cairriers,  air  or  surface,  under  such  conditions  as  may  be 
prescribed  by  the  head  of  the  department  or  agency  concerned.  Secret 
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information  and  material  may  be  transmitted  outside  those  areas 
by  one  of  the  means  established  for  Top  Secret  information  and 
material,  by  commanders  or  masters  of  vessels  of  United  States 
registi^,  or  by  the  United  States  registered  mail  through  Anny, 
Navy,  Air  Force,  or  United  States  civil  postal  facilities;  pro- 
vided that  the  information  or  material  does  not  at  any  time  pass 
out  of  United  States  Government  control  and  does  not  pass  through 
a  foreign  postal  system.  For  the  purposes  of  this  section  regis- 
tered mail  in  the  custody  of  a  transporting  agency  of  the  United 
States  Post  Office  is  considered  within  United  States  Government 
control  unless  the  transporting  agent  is  foreign  controlled  or 
operated.  Secret  information  and  material  may,  however,  be  trans- 
mitted between  United  States  Government  or  Canadian  Government 
installations,  or  both,  in  the  forty-eight  contiguous  States,  the 
District  of  Columbia,  Alaska,  and  Canada  by  United  States  and 
Canadian  registered  mail  with  registered  mail  receipt.  Secret 
information  and  material  may  also  be  transmitted  over  communications 
circuits  in  accordance  with  reg\jlations  promulgated  for  such  purpose 
by  the  Secretary  of  Defense. 

(d)  Transmitting  Confidential  Information  and  I-!aterial; 
Confidential  information  and  material  shall  be  transmitted  within 
the  forty-eight  contiguous  States  and  the  District  of  Columbia,  or 
wholly  within  Alaska,  Ha-STaii,  the  Commomrealth  of  Puerto  Rico,  or 
a  United  States  possession,  by  one  of  the  means  established  for 
higher  classifications,  or  by  certified  or  first-class  mail.  Outside 
those  areas  Confidential  information  and  material  shall  be  trans- 
mitted in  the  same  manner  as  authorized  for  higher  classifications." 

(e)  Vfithin  an  Agency:  Preparation  of  classified  defense 
material  for  transmission, and  transmission  of  it,  within  a  depart- 
ment or  agency  shall  be  governed  by  regulations,  issued  by  the  head 
of  the  department  or  agency,  insuring  a  degree  of  security  equiva- 
lent to  that  outlined  above  for  transmission  outside  a  department 
or  agency. 

Section  9.  DISPOSAL  AITO  DESTRUCTION 

Documentary  record  material  made  or  received  by  a  department  or  agency 
in  connection  with  transaction  of  public  bvisiness  and  preserved  as  evidence 
of  the  organization,  functions,  policies,  operations,  decisions,  procedures 
or  other  activities  of  any  department  or  agency  of  the  Government,  or 
because  of  the  informational  value  of  the  data  contained  therein,  may  be 
destroyed  only  in  accordance  with  the  act  of  July  T,   19^3,  c.  192,  57  Stat. 
380,  as  amended,  kh   U.S.C.  366-38O.  Non-record  classified  material, 
consisting  of  extra  copies  and  duplicates  including  shorthand  notes,  pre- 
liminary drafts,  used  carbon  paper,  and  other  material  of  similar  tempo- 
rary nature,  may  be  destroyed,  under  procedures  established  by  the  head 
of  the  department  or  agency  which  meet  the  follov/ing  requirements,  as  soon 
as  It  has  served  its  purpose: 

94-756  O  -  68  -  pt.  2  --11 
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(a)  Methods  of  Destruction:  Classified  defense  material 
shall  be  destroyed  by  biirning  in  the  presence  of  an  appropriate 
official  or  by  other  methods  authorized  by  the  head  of  an  agency 
provided  the  resulting  destruction  is  equally  complete. 

(b)  Records  of  Destruction:  Appropriate  accountability 
records  maintained  in  the  department  or  agency  shall  reflect  the 
destruction  of  classified  defense  material. 

Section  10.  ORIENTATION  AND  INSPECTION 

To  promote  the  basic  purposes  of  this  order,  heads  of  those  depart- 
ments and  agencies  originating  or  handling  classified  defense  infonnation 
shall  designate  experienced  persons  to  coordinate  and  supervise  the 
activities  applicable  to  their  departments  or  agencies  under  this  order. 
Persons  so  designated  shall  maintain  active  training  and  orientation  pro- 
grams for  employees  concerned  \ri.th  classified  defense  information  to 
impress  each  such  employee  with  his  individual  responsibility  for  exer- 
cising vigilance  and  care  in  complying  ^/ith  the  provisions  of  this  order. 
Such  persons  shall  be  authorized  on  behalf  of  the  heads  of  the  departments 
and  agencies  to  establish  adequate  and  active  inspection  programs  to  the 
end  that  the  provisions  of  this  order  are  administered  effectively. 

Section  11.  INTERPRETA.TION  OF  REGUIATIONS  BY  THE  ATTORNEY  GENERAL 

The  Attorney  General,  upon  request  of  the  head  of  a  department  or 
agency  or  his  duly  designated  representative,  shall  personally  or 
through  authorized  representatives  of  the  Department  of  Justice  render  an 
interpretation  of  these  regulations  in  connection  \r±th   any  problems 
arising  out  of  their  administration. 

Section  12.  STATUTORY  REQUIREI.MITS 

Nothing  in  this  order  shall  be  construed  to  authorize  the  dissemi- 
nation, handling  or  transmission  of  classified  information  contrary  to 
the  provisions  of  any  statute. 

Section  13.  RESTRICTED  mTA,  MATERIAL  FORIffiRLY  DESIGNATED  AS 
•RESTRICTED  DATA'^  COM-IUirECATIONS  INTELLIGETTCE  AND  CRYPTOGRAPHY:  (Note  3) 

(a)  Nothing  in  this  order  shall  supersede  any  requirements 
made  by  or  under  the  Atomic  Energy  Act  of  August  30>  ^95^,   as  amended. 
'Restricted  Data,'  and  material  formerly  designated  as  "Restricted 
Data,"  shall  be  handled,  protected,  classified,  doimgraded,  and 
declassified  in  conformity  with  the  provisions  of  the  Atonic  Energy 
Act  of  195^*^^  as  amended,  and  the  regulations  of  the  Atcmic  Energy 
Commission. 
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(b)  Nothing  In  this  order  shall  prohibit  any  special 
requirements  that  the  originating  agency  or  other  appropriate 
authority  may  impose  as  to  cammimications  intelligence,  crypto- 
graphy, and  matters  related  thereto. 

Section  ik.     COMBAT  OPEMTIOMS 

Die  provisions  of  this  order  with  regard  to  dissemination,  trans- 
mission, or  safekeeping  of  classified  defense  information  or  material 
may  be  so  modified  in  connection  with  combat  or  combat-related  operations 
as  the  Secretary  of  Defense  may  by  regulations  prescribe. 

Section  15 .  EXCEPTION/VL  CASIS  (Note  l) 

When,  in  an  exceptional  case,  a  person  or  agency  not  authorized  to 
classify  defense  information  originates  information  which  is  believed 
to  require  classification,  such  person  or  agency  shall  protect  that  in- 
formation in  the  manner  prescribed  by  this  order  for  that  category  of 
classified  defense  information  into  \;hich  it  is  believed  to  fall,  and 
shall  transmit  the  information  forthvrith,  under  appropriate  safeguards, 
to  the  department,  agency,  or  person  having  both  the  authority  to  classify 
information  and  a  direct  official  interest  in  the  information  (preferably, 
that  department,  agency,  or  person  to  which  the  information  woxild  be  trans- 
mitted in  the  ordinary  course  of  business),  with  a  request  that  such 
department,  agency,  or  person  classify  the  information. 

*^Historical  Research.  As  an  exception  to  the  standard  of 
access  prescribed  in  the  first  sentence  of  section  7,  but  subject 
to  all  other  provisions  of  this  order,  the  head  of  an  agency  may 
permit  persons  outside  the  executive  branch  performing  functions 
in  connection  with  historical  research  projects  to  have  access  to 
classified  defense  information  originated  >athin  his  agency  if  he 
determines  that:  (a)  access  to  the  information  vri.ll  be  clearly  con- 
sistent with  the  interests  of  national  defense,  and  (b)  the  person 
to  be  granted  access  is  trustworthy:  Provided,  that  the  head  of 
the  agency  shall  take  appropriate  steps  to  assure  that  classified 
information  is  not  published  or  otherwise  compromised." 

Section  l6.   REVIEW  TO  INSURE  THAT  INTORMATEON  IS  NOT  BIPROPERLY 
WITOHETD  HEREUNEER 

Die  President  shall  designate  a  member  of  his  staff  who  shall  receives, 
consider,  and  take  action  upon,  suggestions  or  complaints  from  non-Govern- 
mental sources  relating  to  the  operation  of  this  order. 

Section  17.  REVIEW  TO  INSURE  SAFEGUARDING  OF  CLASSIFIED  DEFENSE 

INFORMATION 

Die  National  Security  Council  shall  conduct  a  continuing  review  of 
the  implementation  of  this  order  to  insure  that  classified  defense  infor- 
mation is  properly  safeguarded,  in  conformity  herewith. 
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Section  18.  REVIEW  WIHUN  DEPARTMENTS  AND  AGENCIES 

The  head  of  each  department  and  agency  shall  designate  a  member  or 
members  of  his  staff  iJho  shall  conduct  a  continviing  review  of  the  imple- 
mentation of  this  order  within  the  department  or  agency  concerned  to 
insure  that  no  information  is  withheld  hereunder  which  the  people  of 
the  United  States  have  a  right  to  know,  and  to  insure  that  classified 
defense  information  is  properly  safeguarded  in  conformity  herewith. 

Section  19.  UMUTHORIZED  DISCLOSURE  BY  CWVERMl-IENT  PERSONNEL  (Note  3) 

The  head  of  each  department  sind  agency  is  directed  to  take  prompt 
and  stringent  administrative  action  against  any  officer  or  employee  of 
the  Ifeited  States,  at  any  level  of  employment,  determined  to  have  been 
knowingly  responsible  for  any  release  or  disclosure  of  classified  def- 
ense information  or  material  except  in  the  manner  authorized  by  this 
order,  and  \*iere  a  violation  of  criminal  statutes  may  be  involved,  to 
refer  promptly  to  the  Department  of  Justice  any  such  case. 

Section  20.  REVOCATION  OF  EXECUTIVE  ORDER  NO.  10290  (Note  3) 

Executive  Order  No.  10290  of  September  2^^,  1951  is  revoked  as  of 
the  effective  date  of  this  order. 

Section  21.  EFFECTIVE  DATE  (Note  3) 

This  order  shall  become  effective  on  December  15,  1953 • 

DOTGHT  D.  EISENHOWER 

TSE  WHITE  HOUSE 

November  5*  1953* 


NOTES:    1.  As  Amended  by  Executive  Order  IO816  dated  May  T,   1959 

2.  As  Amended  by  Executive  Order  IO9OI  dated  January  9,   19*31 

3.  As  Amended  by  Executive  Order  1096!;  dated  September  20,  I961 
k.  As  Amended  by  Executive  Order  IO985  dated  Jamxary  12,  19^ 
5.  As  Amended  by  Executive  Order  IIO97  dated  February  28,  19^3 
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FEDEML^REGISTER 

'V/    '"*    cA^ 
VOLUME  23  V//V/TED  ^  NUMBER   130 

Washington,  Thursday,  July  3,  1958 


TITLE  3—THE  TOESiDOir 

EXECUTIVE  bROEK  10773 

DotoATmo  AND  TRAKsnMxmQ  CBttuat 
FnrcnoNs  akd  aitaui  to  tam  OnSRil 
or  DKrKMBx  ^no  CzviuAa  UosiuxAtnat 

By  vlrture  of  the  authority  vestod 
me  as  President  of  the  TAiited  StitM^ 
Including  authority  vested  la  iiie  hftbB 
provisions  of  Reorganization  f^an  Wte  1 
of  1958  and  including  also  authorttjr 
yetted  In  me  by  proylslona  d  law  «tled 
tn  the  preambles  of.  or  relied  Qpon  in 
connection  with  the  isstiance  of,  ordera^ 
amended  by  this  order,  it  is  ordered  as 
follows: 

Section  1.  The  "OfBce  at  Defence  and 
Civilian  Mobilization"  and  the  "Director 
of  the  Office  of'  Defense  and  Clviliaa 
Mobilization",  referred  to  in  this  order. 
are  the  Office  of  that  name  and  the 
officer  with  that  title,  respectively,  pro- 
vided for  in  Reorganization  Plan  No.  1 
of  1958. 

Sxc.  2.  (a)  There  axe  -hereby  dele- 
gated to  the  Director  of  the  Office  of 
Defense  and  Civilian  Mobilization,  with 
power  of  redelegatlon  by  him,  an  func- 
tions transferred  to  the  President  by  the 
provisions  of  Reorganization  Plan  No.  1 
of  1958. 

(b)  Subject  to  the  provisions  of  sec- 
tion 7  of  this  order.  aU  functions  of  the 
President  of  the  United  States  hereto- 
fore delegated  or  assigned  to  .the  Di- 
rector of  the  Office  of  Defense  Mobiliza- 
tion, the  Office  of  Defense  Mobilization, 
the  Federal  ClvH  Defense  Administrator 
(or  the  Administrator  of  the  Federal 
Civil  Defense  AdmbiistratiDa>,'or  the 
Federal  Civil  Defense  Administration 
are,  to  the  extent  that  those  delegations 
or  assignments  were  In  effect  June  $0. 
1958,  redelegated  or  reaselgiied,  as  the 
case  may  be,  to  the  Dizvotor  (a  the  Office 
of  Defense  and  CtriUan  Mobilization. 

6zc.  3.  Except   In  Instances  wherein 


/a)  Each  reference  In  any  prior  Ex< 
eeutive  ord^  to  the  Dlrec4(tt  of  the  Office 
of  Defense  Mobillzatkm  and  each  refer- 
ence in  any  prior  Executive  order  to  ttie 
Federal  Civil  Defense  Administrator  (or 
to.the  AdmlnisUtitor  of  the  Federal  Civil 
Defense  AdminlstratioQ)  is  hereby 
ended  to  refer  to  the  Director  of  the 
Ottce  of  Defense  and  Civilian  Mobiliza- 
ttcm. 

(b)  Each  reference  in  any  prior  Ex- 
ecutive order  to  the  Office  of  Defense 
mobilization  and  each  reference  in  any 
prior  Executive  order  to  the  Federal 
Civil  Defense  Administration  is  hereby 
amended  to  refer  to  the  Office  of  Defense 
and.  Civilian  Mobilization. 

Bwc.  4.  Without  limiting  the  applica- 
^on  of  section  3  of  this  order,  the  amend- 
mmts  made  thereby  shall  apply,  subject 
to  the  provisions  of  section  3  of  this 
order: 

(a)  To  references  to  the  Federal  Civil 
Defense  Administrator  (or  to  the  Admin- 
Isttator  of  the  Federal  Civil  Defense  Ad- 
ministration) and  to  references  to  the 
Federal  CTlvll  Defense  Adininistratlon  in 
the  following-designated  Executive  or- 
ders, including  any  Executive  orders 
amendatory  thereof  or  supplementary 
thereto: 

(1)  Executive  Order  No.  10242  of  May 
8. 1951. 

(2)  Executive  Order  No.  10260  of  June 
37,1951. 

(3)  Executive  Order  No.  10346  of  April 
17. 1952. 

(4)  Executive  Order  No.  10421  of  De- 
cember 31, 1952. 

(5)  Executive  Order  No.  10427  of 
JanusoT  16, 1953. 

(6)  ExecuUVe  Order  No.  10529  of  April 
22,1954.  >      ^ 

(7)  Executive  Order  No.  10737  of 
October  29. 1957. 

(b)  To  references  to  the  I>irector  of 
the  Office  of  Defense  Mobilization  and  to 
references  to  the  Office  of  Defense  Mobi- 
lisation in  the  following-designated  Ex- 
ecutive orders,  including  any  Executive 
order   amendatory    thereof   or   supple- 


the  provisions  eotMxmed  are  for  any  rea 

son  inapplicable  as  of  the  eftectlve  4^^  mentary  thereto: 

of  Reorganli»tlon  Plaq  No.  1  of  IMl:     iO)  Sxeeutive    Order 


No.     10219    of 
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Pebniary28, 1951. 

(2)  Executive  Order  No.  10296  of 
October  2. 1951. 

(3)  Executive  Order  No.  10312  of  De- 
cember 10. 1951. 

(4)  Executive  Order  No.  10346  of  April 

17. 1952. 

(6)  Executive  Order  No.  10421  of  De- 
cember 31, 1952. 

(6)  Executive  Order  No.  10460  of  June 

16. 1953. 

(7)  Executive    Order    No.    10480    of 
August  14, 1953,  (e:(cept  section  102) . 
.:(t)  Executive    Order    No.    10494    of 
October  14. 1963. 

.  t<9)  Bxeeutive    Order    No.    10524    of 
March  SI.  1954. 

(10)  Executive  Order  No.  10539  of^ 
JUnt22.1954.  ' 

'     (Vl>  Executive    Order   No.    10560   of 
t|ft>tPgibi»r  9, 1954,  ' 

'a2>  Executive    Order   No.    10590   of 
J[«nuary  18. 1955. 

aS)  Executive  Order  No.  10601  of 
UMich^l.  1955. 

(14)  Executive  Older  No.  10634  of 
August  25,  1955. 

(15) .  Executive  Order  No.  10638  of 
October  lO.  1955. 

<16)  Executive  Order  No.  10655  of 
January  28,  1956. 

(17)  Executive  Order  No.  10660  of 
February  15,  1956. 

"  (18)  Executive    Order  No.    10700    of 
February  25.  1957. 

(19)  Executive  (^der  No.  10705  of 
April  17. 1967. 

-Sxc.  6.  Each  reference  in  Executive 
Order  No.  10737  of  October  29.  1957.  to 
'  a  Regional  Administrator  of  the  Federal 
Civil  Defense  Administration  is  hereby 
amended  to  refer  to  a  Regional  Director 
of  the  Office  of  Defense  and  Civilian 
MobllizaUon. 

Sac.  6.  ta)  There  is  hereby  estab- 
lished in  the  Office  of  Defense  and 
Civilian  Mobilization  the  Defense  and 
Civilian  Mobilization  Board.  The  Board 
shall  be  composed  of  the  Director  of  the 
Office  of  Defense  and  Civilian  Mobiliza- 
tion, who  shall  be  the  cliairman  of  the 
Board,  and  of  the  heads  of  such  execu- 
tive departments  and  agencies  of  the 
Government  as  may  be  designated,  with 
their  consent,  from  time  to  time  by  the 
Director. 

(b)  The  Director  of  the  Office  of  De- 
fense and  CiviUan  Mobilization  may 
from  time  to  time  establish  subsidiary 
imits  of  the  Board  and  a.ssign  suitable 
names  thereto.     The  EJirector  and  the 


beads  of  any  executive  departments  and 
«g^cies  may  be  designated,  with  their 
consent,  as  memberc;  of  such  units.  The 
Director  shall  be  the  chairman  of  any 
•dbsidlary  unit  of  which  he  is  a  member 
and  he  shall  designate  the  chairman  of 
any  other  subsidiary  vmit  from  among 
the  members  thereof. 

(c)  The  Board  established  by  this  sec- 
tion, and  each  subsidiary  unit  thereof 
established  under  this  section,  shall  ad- 
vise the  Director  of  the  Office  of  Defense 
and  Civilian  Mobilization  with  respect  to 
matters  relating  to  his  responsibilities 
as  he  shall  request 

Sec.  7.  The  following  are  hereby  re- 
voked : 

(1)  Executive  Order  No.  10224  of 
March  15  1951. 

(2)  Executive  Order  No.  10276  of  July 
31. 1951. 

(3)  Executive  Order  No.  102M  of 
September  27, 1951. 

(4)  Executive  Order  No.  10350  of  May 
1411952.  '  . 

(5)  Executive  Order  No.  10475  of  July 
81, 1953. 

(6)  Section  102  of  Executive  Order 
No.  10480  of  August  14,  1953. 

(7)  Executive  Order  No.  10611  of  May 
11,1955. 

SEC.  8.  This  order  shall  not  operate 
to  terminate  or  impair  any  regulation, 
iTiling,  order,  directive,  certificate, 
determination,  authorization,  contract, 
agreement,  or  other  action,  'tasued, 
undertaken,  or  entered  Into  with  reepeci 
to  any  function  affected  by  the  provisions 
of  sections  2.  3,  or  4  of  this  order;  nor 
shall  this  order  affect  the  validity  or 
force  of  anything  heretofore  done  in  con- 
nection with  any  such  function.  Any  of 
the  instruments  referred  to  in  this  sec- 
tion may  be  hereafter  amended,  modi- 
fled,  or  revoked,  by  appropriate  au- 
thority. 

Sec.  9.  The  Director  of  the  Office  of 
Defense  and  Civilian  Mobilization  Is 
hereby  authorized  to  issue  such  regula- 
tions as  he  may  deem  necessary  or  de- 
sirable to  carry  out  the  purposes  of  this 
order. 

Sec.  10.  The  provisions  of  this  order 
shall  be  effective  as  of  July  1,  1958.  the 
effective  date  of  Reorganization  Plan  No. 
1  of  1958. 

DWTCHT   D.   ElSlNHOWIR 

The  White  House. 

July  1.1958. 
(P.    R.    Doc.    58-S169:    Pll«d,   July    1,    1958; 
5:02  p.  m.l 
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27  m  191,  2  Oct  62  executive  Order  1,05,  ^^  '^XTZ^^ 

Rt  Slip  To  AGCOtor)  PRESCRIBING  RESPONSIBIIITIES  OF  THE  O.-.'ICE  OF  EMERGENCY     -?  r,     1  lOCi 
AGC(l£L)AGC(Ani)  PLANNING  IN  THE  EXECUTIVE  OFFICE  OF  THE  PRESIDENT  "  -J-v^^J- 

For  Info,  30c't62  WHEREAS  national  preparedness  must  be  achieved  and  main- 
tained to  support  such  varying  degrees  of  mobilization  as  may  be 
required  to  deal  with  increases  in  international  tension,  with  limited 
war,  or  with  general  war  including  attack  upon  the  United  States;  and 
WHEREAS  the  national  security  and  our  continuing  economic 
growth  and  prosperity  are  inteidependent,  appropriate  attention  must 
be  directed  to  effective  coordination  of  emergency  preparedness  meas- 
ures with  national  economic  policies  and  objectives;  and 

WHEREAS  mobilization  readiness  and  civil  defense  activities  can 
be  accomplished  most  effectively  and  cfEciently  through  the  perform- 
ance by  departments  and  agencies  of  the  Government  of  those  emer- 
gency preparedness  functions  related  to  their  established  roles  and 
capabilities;  and 

WHEREAS  responsibility  for  emergency  preparedness  involves 
virtually  every  agency  of  the  Federal  Government,  and  there  is  need 
to  provide  a  central  point  of  leadership  and  coordination  in  the 
Executive  Office  of  the  President : 

NOW,  THEREFORE,  by  \'irtue  of  the  authority  vested  in  me  as 
President  of  the  IJnited  States,  including  the  authorities  contained 
in  the  National  Security  Act  of  19-17,  the  Defense  Production  Act  of 
1950  f50  U.S.C.  App.  2061  et  seq.),  the  Federal  Civil  Defense  Act  of 
1950  (50  U.S.C.  App.  2251  et  seq.),  and  other  authorities  of  law  vested 
in  me  pureuant  to  Reorganization  Plan  No.  1  of  1958  (72  Stat.  1799), 
and  also  including  the  authority  vested  in  me  by  the  provisions  of 
Section  301  of  title  3  of  the  United  States  Code,  it  is  hereby  ordered 
as  follows : 

Part  I.  Scope 

Section  101.  Resume  of  responsibilities.  The  Director  of  the  Office 
of  Emergency  Planning  (hereinafter  referred  to  as  the  Director) 
shall  : 

(a)  Advise  and  assist  the  President  in  the  coordination  of  and  in 
tlie_ determination  of  policy  for  the  emergency  plans  and  preparedness 
assignments  of  the  Federal  departments  and  agencies  (hereinafter 
referred  to  as  Federal  agencies)  designed  to  make  possible  at  Federal, 
State  and  local  levels  the  mobilization  of  the  human,  natural  and 
industrial  resources  of  the  nation  to  meet  all  conditions  of  national 
emergency,  including  attack  on  the  United  States. 

(b)  Under  the  direction  of  the  President,  be  responsible  for  tlie 
preparation  of  nonmilitary  plans  and  preparedness  programs  with 
respect  to  organization  and  functioning  of  the  Federal  Governmont 
tinder  emergency  conditions  and  with  respect  to  specific  areas  of 
Federal  activity  necessary  in  time  of  war  which  are  neither  performed 
in  the  normal  operations  of  the  regular  departments  ana  agencies 
nor  assigned  thereto  by  or  under  the  authority  of  the  President. 

(c)  Perform  such  other  functions  as  are  vested  in  him  by  law  or 
are  by  this  order,  or  by  orders  referred  to  in  this  order,  delegated  or 
otherwise  assigned  to  him. 

(d)  Perform  such  additional  functions  as  the  President  may  from 
time  to  time  direct. 

Part  II.  General  Coordinating  RESPONSmrLrnEs 
Sec.  201.  General,  (a)  The  Director  shall  advise  and  assist  the 
President  in  (1)  the  development  of  planning  assumptions  and  broad 
emergency  preparedness  ob]ectives  with  respect  to  various  conditions 
of  national  emergency,  (2)  the  development  of  policies  and  proce- 
dures to  determine  the  relationship  between  available  supplies  of 
the  nation's  resources  and  the  requirements  of  military,  foreign,  and 
essential  civilian  pro-ams,  including  tho^e  of  civil  defense,  (3)  the 
development  of  policies,  programs,  and  control  systems  designed  to 
deal  with  supply  deficiencies  and  to  meet  effectively  the  most  urgent 
requirements  for  those  resources  in  the  interests  of  national  defense, 

t2   dZ       OCT    5      r.32 
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and  (4)  coordinating  the  goveinniental  programs  designed  to  acliieve 
these  ends. 

(b)  The  Director  shall  advise  and  assist  the  President  with  respect 
to  resolving^  any  issues,  related  to  emergency  preparedness  responsi- 
bilities of  Federal  agencies,  vrliich  arise  between  two  or  moro  such 
agencies. 

Sec.  202.  Resources  and  Requirements.  The  Director  shall  provide 
policy  guidance  to  the  lieads  of  Federal  agencies  having  resource 
mobilization  or  claimancy  responsibilities  to  assist  them  m  (1)  the 
development  and  submission  of  estimated  militarj-  and  foreign  as 
well  as  industrial  and  consumer  requirements,  (2)  the  development 
of  resource  supply  estimates;  and  (3)  the  periodic  evaluation  of 
requirements  estimates  in  relation  to  estimates  of  availability  of 
resources  from  all  sources. 

Sec.  203.  Central  program  determination.  The  Director  shall  de- 
velop an  overall  emergency  sj'stem  for  reaching  central  program 
decisions  for  the  utilization  of  resources  on  the  basis  that  he  will  have 
the  responsibility  for  making  such  central  decisions  in  the  kiitial 
period  of  an  emergency.  This  system  shall  include  uniform  criteria 
and  procedures  for : 

(a)  Tlie  development  by  each  Federal  agency  of  the  araoimts  and 
types  of  resources  which  it  must  claim  in  order  to  meet  the  require- 
ments of  its  planned  programs ; 

(b)  The  central  consideration  of  the  sujiply-requirements  evalua- 
tions of  planned  programs ; 

(c)  The  central  determination  of  major  resource  utilization  pro- 
grams under  varied  conditions  of  national  emergency  on  a  relative 
urgency  basis  and  central  direction  for  the  adjustment  of  agency 
programs  consistent  with  such  determinations;  and 

(d)  The  decentralization  of  controls  if  required  by  emergency 
conditions. 

Sec.  204.  Control  systems.  The  Director  shall  develop  policies  and 
procedures  for  the  coordinated  application  by  Federal  agencies,  in 
time  of  emergency,  of  priorities,  allocations,  and  other  resource  con- 
trol and  distribution  systems  (including  a  system  for  the  rationing 
of  consumer  goods)  for  the  conduct  of  approved  major  programs. 

Sec.  205.  Research.  The  Director  shall  develop,  maintain,  and  con- 
duct a  central  research  planning  program  for  emergency  preparedness 
purposes.  The  Director  shall  maintain,  with  the  participation  and 
support  of  Federal  agencies  concerned,  a  national  resources  evaluation 
capability  for  predicting  and  monitoring  the  status  of  resources  under 
all  degrees  of  emergency,  for  identifying  resource  deficiencies  and 
feasible  production  programs  and  for  supplying  resource  evaluations 
at  national  and  subordinate  levels  to  support  mobUization  base  plan- 
ning, continuity  of  government,  resource  management  and  economic 
recovery. 

Sec.  206.  Dispersal  and  protection  of  facilities,  (a)  The  Director, 
after  consultation  with  the  appropriate  Federal  agencies,  shall  advise 
the  President  concerning  the  strategic  relocation  of  industries,  services, 
government  and  economic  activities,  the  operations  of  which  are  es- 
sential to  the  nation's  security.  He  shall  coordinate  the  efforts  of 
Federal  agencies  with  respect  to  the  application  of  the  principle  of 
geographic  dispersal  of  certain  industrial  facilities,  both  govemment- 
and  privately-owned,  in  the  interest  of  national  defense. 

(b)  The  Director,  under  authority  of,  and  in  accordance  with  tha 
provisions  of.  Executive  Order  No.  10421  of  December  31, 1952,  shall 
perform  functions  in  respect  of  the  physical  security  of  facilities  im- 
portant to  the  national  defense. 

(c)  In  addition,  the  Director  shall  review  all  measures  being  taken 
by  the  Federal  agencies  with  respect  to  the  physical  security  and  pro- 
tection of  facilities  important  to  defense  mooilization,  defense  pro- 
duction, civil  defense  or  the  essential  civilian  economy,  including  those 
under  the  provisions  of  emergency  preparedness  assignments  to  such 
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agencies  and  shall  recommend  to  the  President  such  actions  as  are 
necessary  to  strengthen  such  measures. 

Sec.  207.  Civil  defense,  (a)  Under  authority  of  the  provisions  of 
Section  2  of  Executive  Order  No.  10952  of  July  20, 19G1,  and  as  there 
prescribed,  the  Director  shall  advise  and  assist  the  President,  and  shall 
perform  other  functions,  in  respect  of  civil  defense. 

(b)  Under  authority  of,  and  in  accordance  with  the  provisions  of, 
Execut  ive  Order  No.  10958  of  August  14, 1961,  the  Director  shall  advise 
and  assist  the  President  with  respect  to  the  stockpiling  of  food  and 
medical  supplies. 

(c)  The  Director  shall  advise  and  assist  the  President  with  respect 
to  the  need  for  stockpiling  various  items  essential  to  the  sui-vival  of 
the  population,  additional  to  food  and  medical  supplies,  and  with 
respect  to  programs  for  the  acquisition,  storage,  and  maintenance  of 
sucn  stockpiles. 

Sec.  208.  Federal-State  relations,  (a)  The  Director  shall  represent 
the  President  in  working  with  State  Governors  to  stimulate  vigorous 
State  and  local  participation  in  emergency  preparedness  measures. 

(b)  He  shall  provide  advice  and  guidance  to  the  States  with  regard 
to  preparations  for  the  continuity  of  State  and  local  civilian  political 
authority  in  the  event  of  nuclear  attack  on  the  United  States  which 
shall  include,  but  not  be  limited  to,  programs  for  maintaining  lines  of 
succession  to  office,  safekeeping  of  essential  records,  provision  for 
alternate  sites  of  government,  the  protection  and  effective  use  of  gov- 
ernment resources,  personnel,  and  facilities,  and  interstate  compacts 
and  reciprocal  legislation  relating  to  emergency  preparedness, 
_  (c)  He  shall  assist  the  President  in  acliieving  a  coordinated  work- 
ing relationship  between  the  various  elements  of  State  governments 
and  the  Federal  agencies  to  which  specific  emergency  preparedness 
functions  have  been  assigned  pursuant  to  statute  or  Executive  order. 

(d)  The  civil  defense  activities  involved  in  the  functions  prescribed 
by  the  foregoing  provisions  of  this  section  shall  be  canied  out  in 
accordance  with  the  provisions  of  Section  2  of  Executive  Order  No. 

-      10952  of  July  20, 1961. 

Sec.  209.  Review  and  evaluation.  The  Director  shall  from  time  to 
time_  furnish  the  President  overall  reports  and  recommendations  con- 
cerning the  emergency  preparedness  programs,  including  the  state  of 
preparedness  of  Federal,  State,  and  local  governments  to  carry  out 
their  emergency  functions. 

Part  III.  Special  Emeroenct  Planning  RESPONSiBiLrriES 
Sec.  301.  General.  Under  the  direction  of  the  President,  the  Dii-ec- 
tor  shall  have  primary  responsibility  (1)  for  planning  assumptions 
and  broad  nonmilitary  emergency  preparedness  objectives,  (2)  for 
planning  the  nonmilitary  organization  and  functioning  of  the  Federal 
Government  in  time  of  national  emergency,  (3)  for  developing,  in 
association  with  interested  agencies,  the  emergency  planning,  includ- 
ing making  recommendations  to  the  President  as  to  the  appropriate 
roles  of  Federal  agencies,  in  currently  unassigned  matters,  such  as, 
but  not  necessarily  limited  to,  economic  stabilization,  economic  war- 
fare, emergency  information,  and  wartime  censorship,  (4)  for  plan- 
ning, for  the  emergency  mobilization  of  telecommunications  resources, 
and  (5)  for  the  development  of  nonmilitary  policies  and  programs  for 
use  in  the  event  of  enemy  attack  on  the  United  States  designed  to 
restore  the  national  defense  potential  of  the  nation. 

Sec.  302.  Emergency  organization.  The  Director,  in  consultation 
with  the  Director  of  the  Bureau  of  the  Budget,  shall  plan  for  the 
organization  and  functioning  of  the  Federal  Government  in  an  emer- 
gency^ including  provisions  for  the  central  direction  of  all  emergency 
mobilization  activities  and  the  creation  of  such  emergency  agencies 
«5  may  be  required  for  the  conduct  of  emergency  activities  including 
those  withm  the  normal  jurisdiction  of  existing  agencies.  Plans  shafl 
provide  for  maximum  practicable  reliance  to  be  placed  on  existing 
Federal  •agencies  with  competence  in  emergency  operations  and,  as 
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best  may  be,  shall  be  harmonious  -nith  related  operations  of  tho 
GoTcmment  as  a  whole. 

Sec.  303.  Em-crgcncy  authorities.  The  Director  shall  provide  for 
the  prompt  exercise  of  Federal  emergency  authority  through  the 
advance  preparation  of  such  proposed  legislation,  Executive  orders, 
rules,  regulations,  and  directives  as  would  be  necessary  to  put  into 
effect  operating  programs  appropriate  to  the  emergency  situation. 

Sec.  304.  Continuity  of  Federal  Government.  The  Director  shall 
develop  policies  and  plans  to  assure  the  continuity  of  essential  Federal 
Government  activities  through  programs  to  provide  for  lines  of  suc- 
cession to  office,  safekeeping  of  essential  records,  alternate  sites  for 
Government  operations,  and  the  protection  and  eifcctive  use  of  Gov- 
ernment resources,  personnel,  and  facilities. 

Sec.  305.  EaceiUive  Reserve.  The  Director,  under  authority  of, 
and  in  accordance  with  the  provisions  of,  Executive  Order  Xo.  10G60 
of  February  15,  1950,  shall  develop  policies  and  plans  for  the  pro- 
vision of  an  Executive  Reserve  of  personnel  capable  of  filling  execu- 
tive positions  in  the  Government  in  time  of  emergency. 

Sec.  300.  Emergency  telecommunications.  The  Director  shall  be 
responsible  for  (1)  planning  for  the  mobilization  of  the  nation's  tele- 
communications resources  m  time  of  national  emergency,  and  (2) 
carrying  out,  under  the  authority  of,  and  in  accordance  with  tlie 
provisions  of.  Executive  Order  No.  10705  of  April  17,  1957,  the 
functions  thereby  delegated  or  otherwise  assigned  to  him. 

Sec.  307.  Post-attach  recovery.  Under  the  direction  of  the  Presi- 
dent, the  Director,  with  the  cooperation  and  assistance  of  the  Federal 
agencies,  shall  develop  policies,  plans,  and  programs  designed  to  pro- 
vide for  the  rapid  restoration  after  an  attack  on  the  United  States 
of  a  national  capability  to  support  a  strong  national  defense  effort. 
Past  IV.  CuRitENT  !XL\NAaE3arN-r  EESPOxsnjnjTtES 

Sec.  401.  Defense  production.  Under  the  authority  of,  and  in  ac- 
cordance with  the  provisions  of,  Executive  Order  Xo.  10480  of  August 
14,  1953,  the  Director  shall  perform  the  functions  thereby  delegated 
or  otherwise  assigned  to  him. 

Sec.  402.  Strategic  and  critical  materials  stockpiling,  (a)  There 
are  hereby  delegated  to  the  Director  all  those  functions  under  the 
Strategic  and  Critical  Materials  Stockpiling  Act  (50  U.S.C.  93  et  seq.) , 
under  Section  4(h)  of  the  Commodity  Credit  Corporation  Charter 
Act  (15  U.S.C.  7l4b(h)),  and  under  Section  204(f)  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949  (40  U.S-C.  4S5(f ) ), 
which  were  transferred  to  the  President  by  the  provisions  of  Reorga- 
nization Plan  Xo.  1  of  1958  (72  Stat.  1799). 

(b)  The  Director,  under  the  provisions  of  the  said  Strategic  and 
Critical  Materials  Stockpiling  Act,  shall  determine  which  materials 
are  strategic  and  critical  and  the  quality  and  quantity  of  such  ratvterials 
which  shall  be  stockpiled,  and  shall  direct  the  General  Services  Admin- 
istration in  the  purchase,  storage,  refinement,  rotation,  and  disposal 
of  materials. 

(c)  The  Director  is  hereby  designated  as  an  agency  under  and 
for  tho  purposes  of  the  provisions  of  clause  (b)  of  Section  5  of  the 
Strategic  and  Critical  Materials  Stockpiling  Act  (50  U.S.C.  98d 
(clauso  (b))) ;  and,  accordingly,  in  the  event  of  enemy  attack  upon 
tjie  United  States  the  Director  is  authorized  and  directed  to  order 
the  release  by  the  Administrator  of  General  Services  of  such  materials 
from  stockpiles  established  under  the  said  Act,  in  such  quantities, 
for  such  uses,  and  on  such  terms  and  conditions,  as  the  Director  deter- 
mines to  be  necessary  in  the  interests  of  the  national  defense. 

Sec.  403.  Supplemental  stockpile.  The  Director,  under  authority 
of  the  provisions  of  Section  4(d)  (2)  of  Executive  Order  Xo.  10900  of 
January  6,  1901,  shall  determine  from  time  to  time  the  materials  to 
be  contracted  for  or  purchased  for  a  supplemental  stockpile  with 
foreim  currencies  pursuant  to  th.e  Agricultural  Trade  Development 
and  Assistance  Act  of  1954  (7  U.S.C.  1704(b)). 
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Sec.  404.  Imports  threatening  the  natwval  security,  (a)  The 
Director,  under  the  authority  of,  and  in  accordance  with  the  provisions 
of,  Section  2  of  the  Act  of  July  1, 1954  (68  Stat.  360 ;  19  U.S.C.  1352a) , 
shall  make  appropriate  investigations  of  the  effects  of  imports  on 
the  national  security  and  shall  advise  the  President  of  any  case  in 
which  the  Dii-ector  is  of  the  opinion  that  an  article  is  being  imported 
into  the  United  States  in  such  q^uantities  or  under  such  circumstances 
as  to  threaten  to  impair  tlie  national  security. 

(b)  The  Director,  under  authority  of,  and  in  accordance  with  the 
provisions  of,  Section  3(d)  of  Executive  Order  No.  10582  of  Decem- 
ber 17,  1954j  shall  furnish  advice  to  procuring  agencies  with  respect 
to  the  rejection  of  bids  or  offers  to  furnish  materials  of  foreign  origin 
on  the  ground  that  such  rejection  is  necessary  to  protect  essential 
national  security  interests. 

Sec.  405.  Disaster  relief.  The  Director,  under  authority  of,  and 
in  accordance  with  the  provisions  of.  Executive  Order  No.  10427  of 
January  16, 1953,  and  Executive  Order  No.  10737  of  October  29,  1957, 
shall  exercise  authority  under  the  Act  of  September  30,  1950,  entitled 
"An  Act  to  authorize  Federal  assistance  to  States  and  local  govern- 
ments in  major  disasters,  and  for  other  purposes"  (42  U.S.C.  1855 
etseq.). 

Sec.  406.  Tehcommumcations.  Under  authority  of,  and  in  accord- 
ance with  the  provisions  of.  Executive  Order  No.  10995  of  February  16, 
1962,  the  Director  shall  perform  functions  in  respect  of  telecommunica- 
tions. 

Pabt  V.  GEXER.VI,  Provisions 

Sec.  501.  Rules  and  regulations.  In  carrying  out  his  responsibilities 
under  this  order,  the  Director  is  authorized  to  issue  such  rules  and 
regulations,  and  directives,  consonant  with  law  and  Executive  order, 
as  lie  deems  necessary  and  appropriate  to  the  functions  involved. 

Sec.  502.  Boards  and  committees.  The  Director  is  hereby  author- 
ized to  establish  in  headquarters  and  in  the  field  such  boards  and  com- 
mittees as  he  deems  necessary  to  advise  him  in  the  conduct  of  activities 
outlined  herein. 

Sec.  503.  Certain  additional  authorities,  (a)  There  are  hereby 
delegated  to  the  Director  all  those  now-existing  functions  under  the 
National  Security  Act  of  1947  which  were  transferred  to  the  President 
by  the  provisions  of  Reorganization  Plan  No.  1  of  1958  (72  Stat.  1799). 

(b)  In  performing  the  fimctions  under  the  Federal  Civil  Defense 
Act  of  1950  assigned  to  him,  and  subject  to  applicable  provisions  of 
Executive  orders,  the  Director  is  authorized  to  exercise  the  authority 
conferred  by  Title  IV  of  that  Act.  The  foregoing  provision  of  this 
subsection  shall  not  be  deemed  to  derogate  from  any  authority  under 
Title  IV  heretofore  available  to  the  Secretary  of  Defense. 

Sec.  504.  Reports.  The  Director  is  autliorized  to  require  from  Fed- 
eral agencies  such  statistical  data  and  progress  reports  at  such  intervals 
as  he  deems  necessary  to  discharge  his  responsibilities  under  this  order. 

Sec.  505.  Prior  actions.  All  orders,  regulations,  rulings,  certificates, 
directives,  and  other  actions  relating  to  any  function  affected  by  this 
order  shall  remain  in  effect  except  as  they  are  inconsistent  herewith 
.  or  are  hereafter  amended  or  revoked  under  proper  autliority,  and 
nothing  in  this  order  shall  affect  the  validity  or  force  of  anything  done 
under  previous  delegations  or  other  assignments  of  the  functions  af- 
fected by  this  order. 

Sec.  506.  Executive  Order  11030.  Nothing  in  this  order  or  in  any 
order  amended  by  this  order  shall  derogate  from  the  provisions  of 
Executive  Order  No.  11030  of  June  19,  1962. 

Sec.  507.  References  to  orders  and  Acts.  Except  as  may  for  any 
reason  be  inappropriate,  references  in  this  order  to  any  other  Executive 
order  or  to  any  Act,  and  references  in  this  order  or  in  any  other 
Executive  order  to  this  order,  shall  be  deemed  to  include  references 
thereto,  respectively,  as  amended  from  time  to  time. 
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Paut  VI.  Prior  ExEcurmE  Orders  and  Proclamatioks 

Sec.  601.  General  amendments.  Each  reference  to  the  Omce  of  Civil 
and  Defense  Mobilizution  or  to  the  Director  of  the  OfBce  of  Civil  and 
Defense  llobilization  in  the  folloiving  is  hereby  amended  to  refer  to 
the  Office  of  Emergency  Planning  and  the  Director  of  the  Office  of 
Emergency  Planning,  respectively : 

(1)  ExecutiveOrderNo.  10296  of  October  2, 1951 

(2)  Executive  Order  No.  10312  of  December  10, 1951 

(3)  Executive  Order  No.  10346  of  April  17, 1952  (penultimate 

sentence  of  Section  2,  only) 

■  (4)  Executive  Order  No.  10421  of  December  31, 1952 

(5)  Executive  Order  No.  10427  of  January  16, 1953 

(6)  Executive  Order  No.  104S0  of  August  14, 1953 

(7)  Executive  Order  No.  10494  of  October  14, 1953 

(8)  ExecutiveOrderNo.  lOGOl  of  March  21, 1955 

(9)  Executive  Order  No.  10634  of  August  25, 1955 

( 10)  Executive  Order  No.  10660  of  February  15, 1956 

(11)  Executive  Order  No.  10705  of  April  17, 1957 

(12)  Executive  Order  No.  10737  of  October  29, 1957 

(13)  Executive  Order  No.  10900  of  January  5, 1961 

(14)  Executive  Order  No.  10952  of  July  20, 1961 

(15)  Executive  Order  No.  10958  of  August  14, 1961 

(16)  Proclamation  No.  3279  of  March  10, 1959 

Sec  602.  Executive  Order  10S42.  Executive  Order  No.  10242  of 
May  8, 1951,  is  hereby  amended : 

(1)  By  deleting  from  subsection  101(a)  thereof  the  following: 
"upon  the  Director  of  the  Office  of  Civil  and  Defense  Mobilization, 
hereinafter  referred  to  as  the  Director,". 

(2)  By  deleting  from  Sections  101(c),  101(d),  102,  103,  104,  106 
(preamble),  201,  and  301  the  following:  "upon  the  Director  of  the 
Office  of  Civil  and  Defense  Mobilization". 

(3)  By  substituting  for  the  words  "the  Director  of  the  Office  of 
Civil  and  Defense  Mobilization",  at  each  place  where  they  occur  in 
the  order  and  are  not  deleted  or  otherwise  amended  by  this  order, 
the  following:  "the  delegate  of  the  President". 

(4)  By  substituting  for  the  words  "shall  not  be  delegated"  in  sub- 
section 101  ( d)  the  following :  "shall  not  be  redelegated  by  the  delegate 
of  the  President". 

(6)  By  adding  after  Section  106  new  Sections  107,  108,  and  109, 
reading  as  follows: 

"Sec.  107.  The  words  'the  delegate  of  the  President'  as  used  in 
this  order: 

"(1)  In  respect  of  functions  under  the  Act  delegated  or  otherwise 
assigned  to  the  Secretai-y  of  Defense,  mean  the  Secretary  of  Defense. 

"(2)  In  resi>ect  of  functions  delegated  or  otherwise  assigned  to 
the  Director  of  the  Office  of  Emergency  Planning,  mean  the  Director 
of  the  Office  of  Emergency  Planning.   . 

"Sec  lOS.  The  authority  conferred  by  Section  401(a)  of  the  Act 
to  employ  part-time  or  temporary  advisory  personnel  deemed  neces- 
sary in  carrying  out  the  provisions  of  the  Act,  and  delegated  by  the 
f)rovi3ions  of  Section  101(a)  of  this  order,  shall  be  available  as  fol- 
ows:  (1)  To  the  Secretary  of  Defense  in  respect  of  not  to  exceed 
eighty  persoimel  (including  not  to  exceed  twenty  subjects  of  the 
United  Kingdom  and  Canada),  and  (2)  to  the  Director  of  the  Office 
of  Emergency  Planning  in  respect  of  not  to  exceed  twenty  personnel 
(including  not  to  exceed  five  subjects  of  the  United  Kingdom  and 
Canada) . 

"Sec  109.  The  relevant  provisions  of  this  Part  shall  be  subject  to 
the  provisions  of  the  Memorandum  of  the  Pi-esident,  pertainmg  to 
conflicts  of  interest,  dated  Febi-uary  9,  1962  (27  F.R.  13412.)." 
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(C)  By  amending  Sect  ion  401  to  read  as  follows: 
"Sec.  401.  Tlio  approval  of  the  President  is  hereby  given  for  the 
employment  of  retired  personnel  of  the  armed  services,  ptu-suant  to  the 
provisions  of  subsection  401(a)  of  the  Act  as  follows:  (1)  By  the 
becretary  of  Defense,  not  to  exceed  twenty  persons,  and  (2)  by  the 
Director  of  the  Office  of  Emergency  Planning,  not  to  exceed  five 
persons." 

Sec.  603.  Other  orders,  (a)  Executive  Order  Xo.  10260  of  June  27, 
1951,  is  hereby  amended  bv  striking  from  Section  1  thereof  tlie  follow- 
ing: "Office  of  Civil  and  Defense  Mobilization,  the". 

(b)  Executive  Order  Xo.  10346  of  April  17, 1952,  is  hereby  amended 
by  substituting  for  the  reference  therem  to  the  Director  of  the  Office 
of  Civil  and  Defense  Jlobilization,  and  for  each  reference  therein  to 
the  Office  and  Defense  Jlobilization  except  that  in  the  penultimate 
sentence  of  Section  2,  the  following :  "the  Office  of  Emergency  Plan- 
nino;  or  the  Department  of  Defense  or  both,  as  may  be  determined 
under  the  provisions  of  appropriate  Executive  orders  . 

(c)  Executive  Order  Xo.  10421  of  December  31,  1952,  is  hereby 
amended  by  inserting  before  the  period  at  the  end  of  Section  3(b)  (9) 
thereof  a  comma  and  the  followmg:  "including  recommendations  as 
to  actions  necessary  to  strengthen  the  program  provided  for  in  this 
order". 

(d)  Executive  Order  No.  10529  of  April  22, 1954,  is  hereby  amended 
by  substituting  for  each  reference  therein  to  the  Director  or  the  Office 
of  Civil  and  Defense  Jlobilization  the  following:  "the  Director  of  the 
Office  of  Emergency  Planning  or  the  Secretary  of  Defense  or  both  as 
may  be  determined  under  appropriate  Executive  orders". 

(e)  Executive  Order  Xo.  10582  of  December  17,  1954,  is  hereby 
amended  by  striking  from  Section  3(d)  thereof  the  words  "from  any 
officer  of  the  Government  designated  by  the  President  to  furnish  such 
advice"  and  by  inserting  in  lieu  of  the  stricken  words  the  following: 
"from  the  Director  of  the  Office  of  Emergency  Planning.  In  pro- 
viding this  advice  the  Director  shall  bo  governed  by  the  principle  that 
exceptions  under  this  section  shall  be  made  only  upon  a  clear  sliowing 
that  the  payment  of  a  greater  differential  than  the  procedures  of  this 
section  generally  prescribe  is  justified  by  consideration  of  national 
security". 

(f)  Executive  Order  No.  107S9  of  November  14,  1958,  is  hereby 
fended  by  striking  from  Section  21  thereof  the  words  "Office  of 
Civil  and  Defense  Mobilization". 

Sec.  604.  Superseded  orders.  To  the  extent  that  the  foUowing  have 
not  heretofore  been  made  or  become  inapplicable,  they  are  hereby 
superseded  and  revoked: 

1)  Executive  Order  No.  0081  of  July  26,  1948 

2)  Executive  Order  No.  10219  of  February  28,  1951 

3)  Executive  Order  No.  10269  of  July  6,  1951 

4)  Executive  Order  No.  10438  of  March  13,  1953 

5)  Executive  Order  No.  10461  of  Juno  17,  1953 

(6)  Executive  Order  No.  10524  of  March  31,  1954 

(7)  Executive  Order  No.  10539  of  June  22,  1954  (without 
prejudice  to  final  liquidation  of  any  affairs  thereunder) 

(8)  Executive  Order  No.  10638  of  October  10, 1955 

(9)  Executive  Order  No.  10773  of  July  1,  1958 
<10)  Executive  Order  No.  10782  of  September  6, 1958 
(11)  Executive  Order  No.  10902  of  January  9,  1961 

._  John  F.  Kenjtedt 

The  vvHrrE  House, 

September  27,  196S. 

[F.R.  Doc  63-0S60;  FUed,  SepL  M,  19C2;  1:27  p.in.] 
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FOREWORD 

This  pamphlet  entitled  "Security  of  Vessels  and  Waterfront  Facilities,"  OG-239,  relates  to  the 
safeguarding  of  vessels,  harbors,  ports,  and  waterfront  facilities  of  the  United  States  and  all  territory 
and  water,  continental  or  insular,  subject  to  the  jurisdiction  of  the  United  States  exclusive  of  the  Canal 
Zone.  The  regulations  are  issued  pursuant  to  Executive  Order  10173,  as  amended  by  Executive  Orders 
10277  and  10352,  and  carry  out  the  requirements  of  Section  1,  Title  II  of  the  Act  of  June  15,  1917, 
as  amended  (40  Stat.  220,  50  U.S.C.  191). 

The  regulations  in  this  pamphlet  are  copied  from  Chapter  I  of  Title  33 — Navigation  and  Navigable 
Waters  of  the  Code  of  Federal  Regulations  and  include  material  published  in  Subchapter  A — General, 
Subchapter  K — Security  of  Vessels,  and  Subchapter  L — Security  of  Waterfront  Facilities,  which  have 
been  published  in  various  issues  of  the  Federal  Register  prior  to  March  1, 1967.  This  pamphlet  replaces 
the  prior  edition  of  July  1,  1964,  and  contains  requirements  currently  in  effect.  For  the  convenience 
of  all  conx^med,  the  appendix  contains  a  current  listing  of  the  descriptions  and  addresses  of  the 
Captains  of  the  Port  and  Coast  Guard  districts,  as  well  as  appropriate  excerpts  of  law  from  the  United 
States  Code. 

General  authority  over  and  responsibility  for  the  administration  and  enforcement  of  the  laws  and 
regulations  relating  to  security  of  vessels  and  waterfront  facilities  in  the  several  Coast  Guard  districts 
are  vested  in  and  imposed  upon  the  Coast  Guard  District  Commanders  in  charge  of  such  districts.  The 
Captains  of  the  Port  have  been  designated  for  the  purpose  of  giving  immediate  direction  to  Coast 
Guard  enforcement  activities  within  the  g^eneral  proximity  of  the  port  in  which  he  is  situated  under 
the  general  supervision  of  a  Coast  Guard  District  Commander. 

The  masters,  owners,  operators,  and  agents  of  vessels  or  other  waterfront  facilities  have  the 
primary  responsibility  for  the  protection  and  security  of  such  vessels  or  waterfront  facilities.  Masters, 
shipowners,  operators,  and  agents,  vessels'  operating  forces,  and  other  persons  affected  by  the  require- 
ments for  security  of  vessels  and  waterfront  facilities  should  familiarize  themselves  with  the 
requirements  contained  in  this  publication.  To  this  end.  Coast  Guard  personnel  concerned  with  the 
administration  and  enforcement  of  these  laws,  namely  the  Cosist  Guard  District  Commander  and  the 
Captain  of  the  Port  who  have  jurisdiction  over  Coast  Guard  enforcement  activities  in  the  general  area 
of  the  port  in  which  he  is  situated,  will  extend  ujwn  request  every  possible  assistance. 


1/i/j.L 


f'^'^^X^ 


■•«^ 


W.  J.  Smpth, 
Admiral,  UJS.  Coast  Guard, 
Commandant. 


Dist.  (SDL  No.  84) 

A:  None 

B:  n(150);e(35);g(4);d(2);bp(l) 

C:  o(30);  m(2) ;  g(l) 

D:  bikmr(l) 

E:  o(30) 

F:  abwx(30);cy(20);gh(10);r(l) 

Lists  112,  160 
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THE  TERMINOLOGY  FOR  NUMBERING 

This  is  an  explanation  of  the  numbering  system  used  in  Coast  Guard 
pamphlets  containing  regulations  and  is  the  same  as  that  used  in  the  Code 
of  Federal  Regulations. 

The  regulations  are  divided  into  chapters,  subchapters,  parts,  subparts, 
sections,  paragraphs,  subparagraphs,  and  subdivisions.  The  chapters  are  num- 
bered with  a  Boman  numeral  and  the  subchapters  are  g^ven  alphabetical 
designations.    The  terminology  for  numbering  may  be  described  as  follows : 

Terrrdnology  Example 

Part 6 

Subpart 6.01 

Section 6.01-1 

Paragraph 6.01-1  (a) 

Subparagraph 6.01-l(a)(l) 

Subdivision 6.01-l(a)(l)(i) 
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EXECUTIVE  ORDER  10173  AS  AMENDED  BY  EXECUTIVE  ORDERS  10277,  10352,  AND  11249 

REGULATIONS  RELATING  TO  THE  SAFEGUARDING  OF  VESSELS,  HARBORS,  PORTS,  AND  WATERFRONT 
FACILITIES  OF  THE  UNITED  STATES 


By  virtue  of  the  authority  vested  in  me  by  Pub- 
lic Law  679,  81st  Congress,  2d  Session,  approved 
August  9,  1960,  which  amended  section  1,  Title  II 
of  the  act  of  June  15, 1917, 40  Stat.  220  (50  U.S.C. 
191),  and  as  President  of  the  United  States,  I 
hereby  find  that  the  security  of  the  United  States 
is  endangered  by  reason  of  subversive  activity,  and 
I  hereby  prescnbe  the  following  regulations  relat- 
ing to  the  safeguarding  against  destruction,  loss, 
or  injury  from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  similar  nature,  of 
vessels,  harbors,  ports,  and  waterfront  facilities 


in  the  United  States,  and  all  territory  and  water, 
continental  or  insular,  subject  to  the  jurisdiction 
of  the  United  States,  exclusive  of  the  Canal  Zone, 
and  the  said  regulations  shall  constitute  Part  6, 
Subchapter  A,  Chapter  I,  Title  33  of  the  Code  of 
Federal  Regulations;  and  all  agencies  and  au- 
thorities of  the  Government  of  the  United  States 
shall,  and  all  state  and  local  authorities  and  all 
persons  are  urged  to  support,  conform  to,  and 
assist  in  the  enforcement  of  these  regulations  and 
all  supplemental  regulations  issued  pursuant 
thereto. 


SUBCHAPTER  A— GENERAL 
PART  6— PROTECTION  AND  SECURITY  OF  VESSELS,  HARBORS,  AND  WATERFRONT  FACILITIES 


Subpart   6.01 — D*ftnitioni 
Sec. 

6.01-1      Commandant. 
6.01-2      District  Commander. 
6.01-3      Captain  of  the  Port. 
6.01-4      Waterfront  facility. 
6.01-5      Security  zone. 

Subpart  6.04— Ganeral   Provltiont 

6.04-1      Enforcement. 

6.04-5      Preventing  access  of  persons,  articles  or  things 

to  vessels,  or  waterfront  facilities. 
6.01-6      Establishing  security  zones ;   prohibitions  with 

respect  thereto. 
6.04-7       Visitation  search  and  removal. 
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Sec. 

6.19-1      Primary  responsibility. 

Adtbobitt  :  (t  6.01-1  to  6.19-1,  Inclusive,  Issued  under  the  act 
of  June  15,  1917,  40  Stat.  220,  BO  CSC.  191.  as  amended  by 
Pub.  Law  679.  8lBt  Cong..  2d  Session,  approved  August  9.  1980. 

Sodecb:  (t  6.01-1  to  6.18-1  contained  In  E.O.  10173  dated 
October  18,  1950.  and  published  In  Federal  Register  October  20. 
1950,  15  )F.B.  7005.  7007.  7008.  SI  6.04-l(a).  6.10-1.  and 
6.10-7  were  amended  and  it  6.14-1,  6.14-2,  and  6.19-1  were 
added  by  E.O.  10277.  dated  August  1.  1951.  and  published  In 
Federal  Register  August  2.  1951.  18  F.R.  7537,  7538.  !  6.10-1 
was  further  amended  by  E.O.  10352  dated  May  19,  1952.  and 
published  In  Federal  Register  May  21.  1952.  17  F.R.  4607. 
I!  6.01-3.  6.01-4,  6.04-5,  and  6.04-7  were  amended  and  ii  6.01-5 
and  6.04-6  were  added  by  E.O.  11249  dated  October  10.  1965,  30 
F.R.  13001,  13002. 

SUBPART  6.01— DEFINITIONS 

6.01—1  Commandant.  "Commandant"  as  used 
in  this  part,  means  the  Commandant  of  the  United 
States  Coast  Guard. 

6.01-2  District  Commander.  "District  Com- 
mander" as  used  in  this  part,  means  the  officer  of 
the  Coast  Guard  designated  by  the  Commandant 
to  command  a  Coast  Guard  District. 

6.01-3  Captain  of  the  Port.  "Captain  of  the 
Port"  as  used  in  this  part,  means  the  officer  of  the 
Coast  Guard,  under  the  command  of  a  District 
Commander,  so  designated  by  the  Commandant 
for  the  purpose  of  giving  immediate  direction  to 
Coast  Guard  law  enforcement  activities  within 
his  assigned  area.  In  addition,  the  District  Com- 
mander shall  be  Captain  of  the  Port  with  respect 
to  remaining  areas  in  his  District  not  assigned  to 
officers  designated  by  the  Commandant  as  Captain 
of  the  Port. 
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6.01-4  Waterfront  focifity.  "Waterfront  fa- 
cility" as  used  in  this  part,  means  all  piers, 
wharves,  docks,  and  similar  structures  to  which 
vessels  may  be  secured;  areas  of  land,  water,  or 
land  and  water  under  and  Ln  immediate  proximity 
to  them ;  buildings  on  such  structures  or  contigu- 
ous to  them  and  equipment  and  materials  on  such 
structures  or  in  such  buildings. 

6.01—5  Security  zone.  'Security  zone"  as  used 
in  this  part,  means  all  areas  of  land,  water,  or  land 
and  water,  which  are  so  designated  by  the  Captain 
of  the  Port  for  such  time  as  he  deems  necessary  to 
prevent  damage  or  injury  to  any  vessel  or  water- 
front facility,  to  safeguard  ports,  harbors,  terri- 
tories, or  waters  of  the  United  States  or  to  secure 
the  observance  of  the  rights  and  obligations  of  the 
United  States. 

SUBPART  6.04— GENERAL  PROVISIONS 

6.04-1  Enforcement,  (a)  The  rules  and  reg- 
ulations in  this  part  shall  be  enforced  by  the  Cap- 
tain of  the  Port  under  the  supervision  and  general 
direction  of  the  District  Commander  and  the  Com- 
mandant, and  all  authority  and  power  vested  in 
the  Captain  of  the  Port  by  the  regulations  in  this 
part  shall  be  deemed  vested  in  and  may  be  exer- 
cised by  the  District  Commander  and  the  Com- 
mandant. 

(b)  The  rules  and  regulations  In  this  part  may 
be  enforced  by  any  other  officer  of  the  Coast  Guard 
designat«d  by  the  Commandant  or  the  District 
Commander. 

6.04—5  Preventing  access  of  persons,  articles  or 
things  to  vessels,  or  waterfront  facilities.  The 
Captain  of  the  Port  may  prevent  any  person, 
article,  or  thing  from  boarding  or  being  taken  or 
placed  on  board  any  vessel  or  entering  or  being 
taken  into  or  upon  or  placed  in  or  upon  any  water- 
front facility  whenever  it  appears  to  him  that  such 
action  is  necessary  in  order  to  secure  such  vessel 
from  damage  or  mjury  or  to  prevent  damage  or 
injury  to  any  vessel,  or  waterfront  facility  or 
waters  of  the  United  States,  or  to  secure  the  ob- 
servance of  rights  and  obligations  of  the  United 
States. 

6.04—6  Establishing  security  zones;  prohibitions 
with  respect  thereto.  The  Captain  of  a  Port  may 
establish  security  zones  subject  to  the  terms  and 
conditions  specified  in  Section  6.01-5.  No  person 
or  vessel  shall  enter  a  security  zone  without  the 
permission  of  the  Captain  of  the  Port.  No  person 
shall  board  or  take  or  place  any  article  or  thing 
on  board  any  vessel  in  a  security  zone  without  the 
permission  of  the  Captain  of  the  Port.  No  person 
shall  take  or  place  any  article  or  thing  upon  any 
waterfront  facility  in  any  such  zone  without  sucn 
permission. 

6.04-7.  Visitation,  search,  and  removal.  The 
Captain  of  the  Port  may  cause  to  be  inspected  and 
searched  at  any  time  any  vessel,  waterfront  fa- 


cility, or  security  zone,  or  any  person,  article,  or 
thing  thereon  or  therein,  within  the  jurisdiction 
of  the  United  States,  may  place  guards  upon  any 
such  vessel,  waterfront  facility,  or  security  zone 
and  may  remove  therefrom  any  and  all  persons, 
articles,  or  things  not  specifically  authorized  by 
him  to  go  or  remain  thereon  or  therein. 

6.04-8.  Possession  and  control  of  vessels.  The 
Captain  of  the  Port  may  supervise  and  control  the 
movement  of  any  vessel  and  shall  take  full  or  par- 
tial possession  or  control  of  any  vessel  or  any  part 
thereof,  within  the  territorial  waters  of  the  United 
States  under  his  jurisdiction,  whenever  it  appears 
to  him  that  such  action  is  necessary  in  order  to 
secure  such  vessel  from  damage  or  injury,  or  to 
prevent  damage  or  injury  to  any  vessel  or  water- 
front facility  or  waters  of  the  United  States,  or 
to  secure  the  observance  of  rights  and  obligations 
of  the  United  States. 

6.04—1 1  Assistance  of  other  agencies.  The 
Captain  of  the  Port  may  enlist  the  aid  and  co- 
operation of  Federal,  State,  county,  municipal, 
and  private  agencies  to  assist  in  the  enforcement 
of  regulations  issued  pursuant  to  this  part. 

SUBPART  6.10— IDENTIFICATION  AND  EXCLUSION 
OF  PERSONS  FROM  VESSELS  AND  WATERFRONT 
FACaiTIES 

6. 1 0-1  Issuance  of  documents  and  employment 
of  persons  aboard  vess«ls.  No  person  shall  be 
issued  a  document  required  for  employment  on  a 
merchant  vessel  of  the  United  States  nor  shall  any 
person  be  employed  on  a  merchant  vessel  of  the 
United  States  unless  the  Commandant  is  satisfied 
that  the  character  and  habits  of  life  of  such  per- 
son are  such  as  to  authorize  the  belief  that  the 
presence  of  the  individual  on  board  would  not  be 
inimical  to  the  security  of  the  United  States: 
Provided,  That  the  Commandant  may  designate 
categories  of  merchant  vessels  to  which  the  fore- 
going shall  not  apply. 

6.10-3  Special  validation  of  merchant  marine 
documents.  The  Commandant  may  require  that 
all  licensed  officers  and  certificated  men  who  are 
employed  on  other  than  the  exempted  designated 
categories  of  merchant  vessels  of  the  United  States 
be  holders  of  specially  validated  documents.  The 
form  of  such  documents,  the  conditions,  and  the 
manner  of  their  issuance  shall  be  as  prescribed  by 
the  Commandant.  The  Commandant  shall  revoke 
and  require  the  surrender  of  a  specially  validated 
document  when  he  is  no  longer  satisfied  that  the 
holder  is  entitled  thereto. 

6.10-5  Access  to  vessels  and  waterfront  facili- 
ties. Any  person  on  board  any  vessel  or  any  per- 
son seeking  access  to  any  vessel  or  any  waterfront 
facility  within  the  jurisdiction  of  the  United 
States  may  be  required  to  carry  identification  cre- 
dentials issued  by  or  otherwise  satisfactory  to  the 
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Commandant.  The  Commandant  may  define  and 
designate  those  categories  of  vessels  and  areas 
of  tne  waterfront  wherein  such  credentials  are 
required. 

6.10-7  Idenliflcation  credentials.  The  identi- 
fication credential  to  be  issued  by  the  Commandant 
shall  be  known  as  the  Coast  Guard  Port  Security 
Card,  and  the  form  of  such  credential,  and  tlie 
conditions  and  the  manner  of  its  issuance  shall  be 
as  prescribed  by  the  Commandant  after  consulta- 
tion with  the  Secretary  of  Labor.  The  Comman- 
dant shall  not  issue  a  Coast  Guard  Port  Security 
Card  unless  he  is  satisfied  that  the  character  and 
habits  of  life  of  the  applicant  therefor  are 
such  as  to  authorize  the  belief  that  the  presence  of 
such  individual  on  board  a  vessel  or  within  a  water- 
front facility  would  not  be  inimical  to  the  security 
of  the  United  States.  The  Commandant  shall  re- 
voke and  require  the  surrender  of  a  Coast  Guard 
Port  Security  Card  when  he  is  no  longer  satisfied 
that  the  holder  is  entitled  thereto.  The  Com- 
mandant may  recognize  for  the  same  purpose  such 
other  credentials  as  he  may  designate  in  lieu  of 
the  Coast  Guard  Port  Security  Card. 

6.10-9  Appeals.  Persons  who  are  refused 
employment  or  who  are  refused  the  issuance  of 
documents  or  who  are  required  to  surrender  such 
documents,  under  this  subpart,  shall  have  the  right 
of  appeal,  and  the  Commandant  shall  appoint 
Boards  for  acting  on  such  appeals.  Each  such 
Board  shall,  so  far  as  practicable,  be  composed 
of  one  Coast  Guard  officer,  one  member  drawn 
from  management,  and  one  member  drawn  from 
labor.  The  members  drawn  from  management 
and  labor  shall,  upon  suitable  security  clearance, 
be  nominated  by  the  Secretary  of  Labor.  .  Such 
members  shall  be  deemed  to  be  employees  of  the 
United  States  and  shall  be  entitled  to  compensa- 
tion under  the  provisions  of  section  15  of  the  act  of 
August  2,  1946  (5  U.S.C.  55a)  while  performing 
duties  incident  to  such  employment.  The  Board 
shall  consider  each  appeal  Drought  before  it  and, 
in  recommending  final  action  to  the  Commandant, 
shall  insure  the  appellant  all  fairness  consistent 
with  the  safeguarding  of  the  national  security. 

SUBPART  6.12— SUPERVISION  AND  CONTROL  OF 
EXPLOSIVES  OR  OTHER  DANGEROUS  CARGO 

6.12—1      General  supervision  and  control.     The 

Captain  of  the  Port  may  supervise  and  control  the 
transportation,  handling,  loading,  discharging, 
stowage,  or  storage  of  explosives,  inflammable  or 
combustible  liquids  in  bulk,  or  other  dangerous 
articles  or  cargo  covered  by  the  regulations  en- 
titled "Explosives  or  Other  Dangerous  Articles  on 
Board  Vessels"  (46  CFR  Part  146)  and  the  regu- 
lations governing  tank  vessels  (46  CFR  Parts  30 
to  39,  inclusive). 


6.12-3  Approval  of  facility  for  dangerous 
cargo.  The  Commandant  may  designate  water- 
front facilities  for  the  handling  and  storage  of, 
and  for  vessel  loading  and  discharging,  explosives, 
inflammable  or  conibustible  liquids  in  bulk,  or 
other  dangerous  articles  or  cargo  covered  by  the 
regulations  referred  to  in  section  6.12-1,  and  may 
require  the  owners,  operators,  masters,  and  others 
concerned  to  secure  permits  for  such  handling, 
storage,  loading,  and  unloading  from  the  Captain 
of  the  Port,  conditioned  upon  the  fulfillment  of 
such  requirements  for  the  safeguarding  of  such 
waterfront  facilities  and  vessels  as  the  Com- 
mandant may  prescribe. 

SUBPART  6.14 — SECURITY  OF  WATERFRONT 
FACILITIES  AND  VESSELS  IN  PORT 

6.14-1  Safety  measures.  The  Commandant, 
in  order  to  achieve  the  purposes  of  this  Part,  may 
prescribe  such  conditions  and  restrictions  relating 
to  the  safety  of  waterfront  facilities  and  vessels 
in  port  as  he  finds  to  be  necessary  under  existing 
circumstances.  Such  conditions  and  restrictions 
may  extend,  but  shall  not  be  limited  to,  the  inspec- 
tion, operation,  maintenance,  guarding,  and  man- 
ning of,  and  fire-prevention  measures  for,  such 
vessels  and  waterfront  facilities. 

6.14-2  Condition  of  waterfront  facility  a  dan- 
ger  to  vessel.  Whenever  the  Captain  of  the  Port 
finds  that  the  mooring  of  any  vessel  to  a  wharf, 
dock,  pier,  or  other  waterfront  structure  would  en- 
danger such  vessel,  or  any  other  vessel,  or  the  har- 
bor or  any  facility  therein  by  reason  of  conditions 
existing  on  or  about  such  wharf,  dock,  pier,  or 
other  waterfront  structure,  including,  but  not 
limited  to,  inadequate  guard  service,  msufficient 
lighting,  fire  hazards,  inadequate  fire  protection, 
unsafe  machinery,  internal  disturbance,  or  unsatis- 
factory operation,  the  Captain  of  the  Port  maj 
prevent  the  mooring  of  any  vessel  to  such  wharf, 
dock,  pier,  or  other  waterfront  structure  until  the 
unsatisfactory  condition  or  conditions  so  found 
are  corrected,  and  he  may,  for  the  same  reasons, 
after  any  vessel  has  been  moored,  compel  the  shift- 
ing of  such  vessel  from  any  such  wharf,  dock,  pier, 
or  other  waterfront  structure. 


SUBPART  6.K 


-SABOTAGE  AND  SUBVERSIVE 
ACTIVITY 


6.16-1  Reporting  of  sabotage  and  subversive 
activity.  Evidence  of  sabotage  or  subversive  ac- 
tivity involving  or  endangering  any  vessel,  harbor, 
port,  or  waterfront  facility  shall  te  reported  im- 
mediately to  the  Federal  Bureau  of  Investigation 
and  to  the  Captain  of  the  Port,  or  to  their  respec- 
tive representatives. 

6.16-3  Precautions  against  sabotage.  The 
master,  owner,  agent,  or  operator  of  a  vessel  or 
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waterfront  facility  shall  take  all  necessary  pre- 
cautions to  protect  the  vessel,  waterfront  facility, 
and  cargo  from  sabotage. 

SUBPART  6.18 — PENALTIES 

6.18-1  Violations.  Section  2,  Title  II  of  the 
act  of  June  15,  1917,  as  amended,  50  U.S.C.  192, 
provides  as  follows : 

If  any  owner,  agent,  master,  officer,  or^person  In  charge, 
or  any  member  of  the  crew  of  any  gueh  vessel  fails  to 
comply  with  any  regulation  or  rule  issued  or  order  given 
under  the  provisions  of  this  title,  or  obstructs  or  inter- 
feres with  the  exercise  of  any  power  conferred  by  this 
title,  the  vessel,  together  with  her  tackle,  apparel,  fur- 
niture, and  equipment,  shall  be  subject  to  seizure  and 
forfeiture  to  the  United  States  in  the  same  manner  as 
merchandise  is  forfeited  for  violation  of  the  customs 
revenue  laws;  and  the  person  guilty  of  such  failure,  ob- 
struction, or  interference  shall  be  punished  by  imprison- 


ment for  not  more  than  ten  years  and  may,  in  the  discre- 
tion of  the  court,  be  fined  not  more  than  $10,000. 

(a)  If  any  other  person  knowingly  fails  to  comply 
with  any  regulation  or  rule  issued  or  order  given  under 
the  provisions  of  this  title,  or  knowingly  obstructs  or 
interferes  with  the  exercise  of  any  power  conferred  by 
this  title,  he  shall  be  punished  by  imprisonment  for  not 
more  than  ten  years  and  may,  at  the  discretion  of  the 
court,  be  fined  not  more  than  $10,000. 

SUBPART  6.19— RESPONSIBILITY  FOR  SECURITY  OF 
VESSELS  AND  WATERFRONT  FACILITIES 

6.19-1  Primary  responsibility.  Nothing  con- 
tained in  this  part  shall  be  construed  as  relieving 
the  masters,  owners,  operators,  and  agents  of  ves- 
sels or  other  waterfront  facilities  from  their  pri- 
mary responsibility  for  the  protection  and  se- 
curity of  such  vessels  or  waterfront  facilities. 
Harry  S.  Trxjman 

The  White  House. 
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PART  121— SPECIAL  VAUDATION  ENDORSEMENT  FOR  EMERGENCY  SERVICE  FOR  MERCHANT 

MARINE  PERSONNEL 


8«e. 

121.01  Requirements  for  special  validation  endorsement 

121.03  SUndards. 

121.06  Applications. 

121.07  Approval  of  applicant  by  Commandant 
121.09  Holders  of  special  validation  endorsement 
121.11  Notice  by  Commandant 

121.18  Hearing  Boards. 

121.1S  Notice  by  Hearing  Board. 

121.17  ChaUenges. 

121.19  Hearing  procedure. 
121.21  Action  by  Commandant 
121.23  Appeals. 

121.25  Action  by  Commandant  after  appeal. 

121.27  Outstanding  endorsements  and  applications. 

121.29  Applications  previously  denied. 


CFB,  1950  Snpp..  E.O.  10277.  16  i-.R.  7837,  3  CPR.  1951  Supp.. 
E.O.  10352,  17  F.H.  4807.  3  CFH,  1952  Snpp.  Interpret  or 
apply  :  R.8.  4B17,  a«  amended,  M18.  as  unended,  sec.  19,  23  Stat. 
&8,  as  amended,  sec.  2,  23  Stat.  118,  as  amended,  sec.  7,  49  Stat. 
1M6,  as  amended  :  46  0.8.C.  670,  571,  672,  2,  689. 

SouBCi:  11121.01  to  121.29  contained  In  COrR  66-12  F.R. 
2814,  May  1,  1966,  except  as  otherwise  noted. 

121.01  Raquirements  for  special  validation  en- 
dorsemant.  (a)  Except  as  otherwise  provided  in 
this  section  no  person  snail  be  employed  on  a  mer- 
chant vessel  of  the  United  States  of  100  ctoss  tons 
or  over  unless  he  is  in  possession  of  a  Merchant 
Mariner's  document  bearing  a  special  vsdidation 
endorsement  for  emergency  service. 

(b)  The  vessels  described  in  paragraph  (a)  of 
this  section  include  those  at  anchor  or  made  fast 
to  a  dock,  but  not  those  laid  up  or  dismantled  or 
out  of  commission. 

(c)  By  "employed"  and  "employment"  is  meant 
the  en^gement  of  any  person  to  fill  any  licensed 
or  certificated  berth  on  board  ship  whether  or  not 
imder  articles  and  includes  those  engaged  for 
standby,  relief,  or  other  capacities. 

(d)  The  following  terms  and  conditions  shall 
apply  with  respect  to  the  emplo3nnent  of  any  per- 
son as  a  replacement  or  addition  in  the  crew  of  any 
vessel  described  in  paragraph  (a^  of  this  section 
at  foreign  ports  when  persons  in  possession  of 
documents  bearing  a  special  validation  endorse- 
ment for  emergency  service  are  not  available  as 
established  to  the  satisfaction  of  the  United  States 
consular  representative  of  the  area : 

(1)  A  person  in  jMjssession  of  a  United  States 
seaman's  document  not  bearing  a  special  validation 
endorsement  for  emergency  service  may  be  em- 
ployed only  after  approval  of  the  Commandant  is 
obtained  by  the  United  States  consular  representa- 
tive for  the  area  or  by  the  master  of  the  vesseL 


(2)  A  person  who  is  a  United  States  citizen  and 
who  is  not  in  possession  of  a  United  States  sea- 
man's document  may  be  employed  if  no  person 
specified  in  subparagraph  ( 1)  of  this  paragraph  is 
available  as  established  to  the  satisfaction  oi  the 
United  States  consular  representative  for  the  area, 
and  then  only  after  approval  of  the  Commandant 
is  obtained  by  the  United  States  consular  repre- 
sentative for  the  area  or  by  the  master  of  the  vessel. 

(3)  A  person  who  is  not  a  citizen  of  the  United 
States  ana  who  is  not  in  possession  of  a  United 
States  seaman's  document  may  be  employed  only  if 
no  person  as  specified  in  subparagraphs  (1]  and 
(2)  of  this  paragraph  is  available  as  established 
to  the  satisfaction  of  the  United  States  consular 
representative  for  the  area  and  then  only  after 
the  following  terms  and  conditions  are  met: 

(i)  No  sucn  person  shall  be  employed  unless  he 
presents  evidence  of  temporary  clearance  from  the 
United  States  consular  representative  for  the  area ; 

(ii)  In  no  case  shall  the  number  of  such  persons 
employed  on  any  one  vessel  exceed  ten  ( 10)  percent 
of  the  total  complement  of  the  vessel,  unless  it  is 
established  to  the  satisfaction  of  the  United  States 
consular  representative  for  the  area  (hat  it  is 
necessary  to  exceed  this  percentage  to  avoid  delay 
to  the  sailing  of  the  vessel  or  that  the  employment 
of  persons  with  special  qualifications  as  additional 
crewmembers  is  necessaiy  in  the  vessel's  opera- 
tions^ and 

( iii )  No  such  person  shall  be  employed  to  fill  the 
berth  of  a  licensed  officer  or  registered  staff  officer, 
except  that  if  no  radio  officer  is  available  as  estab- 
lished to  the  satisfaction  of  the  United  States 
consular  representative  for  the  area,  a  p>erson  may 
be  employed  as  radio  operator  in  accordance  with 
the  provisions  of  Article  24,  section  2,  of  the 
International  Telecommunications  Convention 
(Atlantic  City,  1947),  which  reads  as  foUows: 

2.  (1)  In  the  case  of  complete  nnavailabiUty  of  the 
operator  In  the  course  of  a  sea  passage,  a  flight  or  a  Jour- 
ney, the  master  or  the  person  responsible  for  the  station 
may  authorize,  solely  as  a  temporary  measure,  an  operator 
holding  a  certificate  issued  by  the  government  of  another 
country  member  of  the  Union  [Footnote:  The  term 
"Union"  means  those  countries  which  are  parties  to  the 
International  Telecommunications  Convention]  to  per- 
form the  radio  communication  service. 

(2)  When  It  la  necessary  to  employ  as  a  temporary 
operator  a  person  without  a  certificate  or  an  operator  not 
holding  an  adequate  certificate,  his  performance  as  such 
must  be  limited  solely  to  signals  of  distress,  urgency  and 
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safety,  messages,  relating  thereto,  messages  relating  di- 
rectly to  the  safety  of  life,  urgent  messages  relating  to 
movement  of  the  ship  and  essential  messages  relating  to 
the  navigation  and  safe  movement  of  the  aircraft.  Per- 
sona employed  in  these  cases  are  bound  by  the  provisions 
of  508  regarding  the  secrecy  of  correspondence. 

(3)  In  all  cases,  such  temporary  operators  most  be  re- 
placed as  soon  as  possible  by  operators  holding  the  certifi- 
cate prescribed  in  Sec.  1  of  this  article. 

121.03  Standards.  Information  concerning 
an  applicant  for  special  validation  endorsement 
for  emergency  service,  or  a  holder  of  such  endorse- 
ment, which  may  preclude  a  determination  that 
his  character  and  habits  of  life  are  such  as  to  -war- 
rant the  belief  that  his  presence  on  board  vessels 
of  the  United  States  would  not  be  inimical  to  the 
security  of  the  United  States,  shall  relate  to  the 
following : 

(a)  Advocacy  of  the  overthrow  or  alteration  of 
the  Government  of  the  United  States  by  uncon- 
stitutional means. 

( b)  Commission  of,  or  attempts  or  preparations 
to  commit,  an  act  of  espionage,  sabotage,  sedition 
or  treason,  or  conspiring  with,  or  aidiSg  or  abet- 
ting another  to  commit  such  an  act. 

(c)  Performing,  or  attempting  to  perform, 
duties  or  otherwise  acting  so  as  to  serve  the  in- 
terests of  another  government  to  the  detriment  of 
the  United  States. 

(d)  Deliberate  unauthorized  disclosure  of  clas- 
sified defense  information. 

(e)  Membership  in,  or  affiliation  or  sympathetic 
association  with,  any  foreign  or  domestic  organi- 
zation, association,  movement,  group,  or  combina- 
tion of  persons  designated  by  the  Attorney  Gen- 
eral pursuant  to  Executive  Order  10450,  as 
amended. 

121.05  Applications,  (a)  Any  person  legally 
holding  a  current  valid  license  or  certificate,  or  an 
applicant  for  such  a  document,  may  make  appli- 
cation at  any  Coast  Guard  Marine  Inspection 
Office  for  a  special  validation  endorsement  for 
emergency  service. 

(b)  Each  Marine  Inspection  Office  shall  for- 
ward promptly  to  the  Commandant  each  applica- 
tion for  a  sptecial  validation  endorsement  received 
by  it 

(c)  (1)  Application  for  special  validation  en- 
dorsement shall  be  made  under  oath  in  writing 
and  shall  include  applicant's  answers  in  full  to 
inquiries  with  respect  to  such  matters  as  are 
deemed  by  the  Commandant  to  be  pertinent  to 
the  standards  set  forth  in  Section  121.03,  and  to 
be  necessary  for  a  determination  whether  the 
character  and  habits  of  life  of  the  applicant  are 
such  as  to  warrant  the  belief  that  his  presence  on 
board  vessels  of  the  United  States  would  not  be 
inimical  to  the  security  of  the  United  States. 

(2)  If  an  applicant  fails  or  refuses  to  furnish 
the  required  information  or  fails  or  refuses  to 
make  roll  and  complete  answer  with  respect  to  all 


matters  of  inquiry,  the  Commandant  shall  hold 
in  abeyance  further  consideration  of  the  applica- 
tion, and  shall  notify  the  applicant  that  further 
action  will  not  be  taken  unless  and  until  the 
applicant  furnishes  the  required  information  and 
fully  and  completely  answers  all  inquiries  directed 
to  him. 

(d)  (1)  If,  in  the  judgment  of  the  Comman- 
dant, an  application  does  not  contain  sufficient  in- 
formation to  enable  him  to  satis^  himself  that 
the  character  and  habits  of  life  of  the  applicant 
are  such  as  to  warrant  the  belief  that  his  presence 
on  board  vessels  of  the  United  States  would  not 
be  inimical  to  the  security  of  the  United  States, 
the  Commandant  may  require  the  applicant  to 
furnish,  under  oath  in  writmg  or  orally,  such  fur- 
ther information  as  he  deems  pertinent  to  the 
standards  set  forth  in  Section  121.03  and  necessary 
to  enable  him  to  make  such  a  determination. 

(2)  If  an  applicant  fails  or  refuses  to  furnish 
such  additional  information,  the  Commandant 
shall  hold  in  abeyance  further  consideration  of  the 
application^  and  shall  notify  the  applicant  that 
further  action  will  not  be  taken  unless  and  until 
the  applicant  furnishes  such  information. 

(e)  Upon  receipt,  the  application  and  such 
further  information  as  the  Commandant  may  have 
required  shall  be  referred,  except  in  those  instances 
where  action  on  an  application  is  held  in  abey- 
ance pursuant  to  paragraphs  (c)  (2)  or  ^d)  (2) 
of  this  section,  to  a  committee  composea  of  a 
representative  of  the  Legal  Division,  of  the  Mer- 
chant Vessel  Personnel  Division,  and  of  the  In- 
telligence Division,  Coast  Guard  Headquarters. 
The  committee  shall  prepare  an  analysis  of  the 
available  information  and  shall  make  recommen- 
dations for  action  by  the  Commandant. 

(COFB  69-63,  28  F.B.  1588,  Feb.  24, 1960) 

121 .07     Approval  of  applicant  by  Commandant. 

(a)  If  the  Commandant  is  satisfied  that  the  char- 
acter and  habits  of  life  of  the  applicant  are  such 
as  to  warrant  the  belief  that  his  presence  on  board 
vessels  of  the  United  States  would  not  be  inimical 
to  the  security  of  the  United  States,  he  will  direct 
that  a  special  validation  endorsement  be  entered 
on  the  applicant's  Merchant  Mariner's  Document. 

(b)  If  the  Commandant  is  not  satisfied  that  the 
character  and  habits  of  life  of  the  applicant  are 
such  as  to  warrant  the  belief  that  his  presence  on 
board  vessels  of  the  United  States  would  not  be 
inimical  to  the  security  of  the  United  States,  he 
will  notifjr  the  applicant  in  writing  as  provided 
for  in  Section  121.11. 

121.09  Holders  of  special  validation  endorso- 
mont.  (a)  Whenever  the  Commandant  is  not 
satisfied  tliat  the  character  and  habits  of  life  of  a 
holder  of  a  document  bearing  a  special  validation 
endorsement  are  such  as  to  warrant  the  belief  that 
his  presence  on  board  vessels  of  the  United  States 
would  not  be  inimical  to  the  security  of  the  United 
States,  he  will  request  the  holder  to  furnish  under 
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oath  in  writing  such  information  as  he  deems 
pertinent  to  the  standards  set  forth  in  Section 
121.03  and  necessary  for  a  determination  on  this 
issue. 

(b)  If  the  holder  fails  or  refuses  to  furnish 
such  information  within  thirty  (30)  days  after 
receipt  of  the  Commandant's  request,  the  Com- 
mandant may  issue  the  written  notice  provided 
for  in  Paragraph  121.11(a). 

(c)  The  holder's  failure  or  refusal  to  furnish 
such  information  shall  preclude  a  determination 
that  the  holder's  character  and  habits  of  life  are 
such  as  to  warrant  the  belief  that  his  presence 
on  board  vessels  of  the  United  States  would  not 
be' inimical  to  the  security  of  the  United  States. 

(d)  Upon  receipt  of  such  information  as  the 
Commandant  may  have  required,  the  procedure 
prescribed  in  Paragraph  121.05(e)  shsill  be  fol- 
lowed. 

(e)  If  the  Commandant  is  satisfied  that  the 
character  and  habits  of  life  of  the  holder  are  such 
as  to  warrant  the  belief  that  his  presence  on  board 
vessels  of  the  United  States  would  not  be  inimical 
to  the  security  of  the  United  States,  he  shall  no- 
tify the  holder  accordingly. 

(f)  If  the  Commandant  is  not  satisfied  that 
the  character  and  habits  of  life  of  the  holder  are 
such  as  to  warrant  the  belief  that  his  presence 
on  board  vessels  of  the  United  States  would  not 
be  inimical  to  the  security  of  the  United  States, 
he  shall  notify  the  holder  in  writing  as  provided 
for  in  Section  121.11. 

(COFB  e»-e3,  2S  F.B.  1S88,  Feb.  24, 1980) 

121.11  Notice  by  Commandant,  (a)  The  no- 
tice provided  for  in  Sections  121.07  and  121.09 
shall  contain  a  statement  of  the  reasons  why  the 
Commandant  is  not  satisfied  that  the  character 
and  habits  of  life  of  the  applicant  or  holder  are 
such  as  to  warrant  the  belief  that  his  presence  on 
board  vessels  of  the  United  States  would  not  be 
inimical  to  the  security  of  the  United  States. 
Such  notice  shall  be  as  specific  and  detailed  as  the 
interests  of  national  security  shall  permit  and  shall 
include  pertinent  information  such  as  names,  dates, 
and  places  in  such  detail  as  to  permit  reasonable 
tmswer. 

(b)  The  applicant  or  holder  shall  have  20  days 
from  the  date  of  receipt  of  the  notice  of  reasons 
to  file  written  answer  thereto.  Such  answer  may 
include  statements  or  aflSdavits  by  third  parties  or 
such  other  documents  or  evidence  as  the  applicant 
or  holder  deems  pertinent  to  the  matters  in 
question. 

(c)  Upon  receipt  of  such  answer  the  procedure 
prescribed  in  Paragraph  121.05  (e)  shall  be 
followed. 

(d)  If  the  Commandant  is  satisfied  that  the 
character  and  habits  of  life  of  the  applicant  or 
holder  are  such  as  to  warrant  the  belief  that  his 
presence  on  board  vessels  of  the  United  States 


would  not  be  inimical  to  the  security  of  the  United 
States,  he  shall,  in  the  case  of  an  applicant,  direct 
that  a  special  validation  endorsement  be  entered  on 
his  Merchant  Mariner's  Document  or,  in  the  case 
of  a  holder,  notify  him  accordingly. 

(e)  If  the  Commandant  is  not  satisfied  that 
the  applicant's  or  holder's  character  and  habits  of 
life  are  such  as  to  warrant  the  belief  that  his  pres- 
ence on  board  vessels  of  the  United  States  would 
not  be  inimical  to  the  security  of  the  United  States, 
the  Commandant  shall  refer  the  matter  to  a  Hear- 
ing Board  for  hearing  and  recommendation  in 
accordance  with  the  provisions  of  this  part. 

121.13  Hearing  Boards.  The  Commandant 
may  establish  a  Hearing  Board  in  each  Coast 
Guard  District.  The  Commandant  shall  designate 
for  each  Hearing  Board  a  Chairman,  who  shall  be, 
so  far  as  practicable,  an  oflScer  of  the  Coast  Guard. 
The  Commandant  shall  designate,  so  far  as  prac- 
ticable, a  second  member  from  a  panel  of  persons 
representing  labor  named  by  the  Secretary  of 
Labor,  and  a  third  member  from  a  panel  of  persons 
representing  management  named  by  the  Secretary 
of  Labor. 

121.15  Notice  by  Hearing  Board.  Whenever 
the  Commandant  refers  a  matter  to  a  Hearing 
3oard,  the  Chairman  shall : 

(a)  Fix  the  time  and  place  of  the  hearing; 

(b)  Inform  the  applicant  or  holder  of  the 
names  of  the  members  of  the  Hearing  Board,  their 
occupations,  and  the  businesses  or  organizations 
with  which  they  are  affiliated,  of  his  privilege  of 
challenge,  and  of  the  time  and  place  of  the  hearing. 

(c)  Inform  the  applicant  or  holder  of  his  priv- 
ilege to  appear  before  the  Hearing  Board  in  per- 
son or  by  counsel  or  representative  of  his  choice, 
and  to  present  testimonial  and  documentary  evi- 
dence in  his  behalf,  and  to  cross-examine  any  wit- 
nesses appearing  before  the  Board ;  and 

(d)  Inform  the  applicant  or  holder  that  if 
withm  10  days  after  receipt  of  the  notice  he  does 
not  request  an  opportunity  to  appear  before  the 
Hearing  Board,  either  in  person  or  by  counsel  or 
representative,  the  Hearing  Board  will  proceed 
without  further  notice  to  him. 

121.17  Challenges.  Within  five  days  after  re- 
ceipt of  the  notice  described  in  Section  121.16  the 
applicant  or  holder  may  request  disqualification  of 
any  member  of  the  Hearing  Board  on  the  grounds 
of  personal  bias  or  other  cause.  The  request  shall 
be  accompanied  by  an  affidavit  setting  forth  in 
detail  the  facts  alleged  to  constitute  grounds  for 
disqualification.  The  affidavit  may  be  supple- 
mented by  an  oral  presentation  if  desired.  If  after 
due  consideration  the  Chairman  believes  a  .chal- 
lenged member  is  qualified  notwithstanding  the 
challenge,  he  shall  notify  the  person  who  made 
the  challenge  and  arrange  to  proceed  with  the 
hearing.    If  the  person  who  made  the  challenge 
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takes  exception  to  the  ruling  of  the  Chairman,  the 
exception  and  data  relating  to  the  claim  of  dis- 
quahfication  shall  be  made  a  matter  of  record. 
If  the  Chairman  finds  that  there  is  reasonable 
ground  for  disqualification  he  shall  furnish  the 
person  who  made  the  challenge  with  the  name  of 
an  alternate  in  lieu  of  the  challenged  member  and 
arrange  to  proceed  with  the  hearing.  In  the  event 
the  Chairman  is  challenged,  he  shall  forthwith 
notify  the  Commandant,  furnishing  the  grounds 
for  tne  claim  of  disqualification,  and  the  Com- 
mandant shall  act  upon  the  challenge  in  accord- 
ance with  the  foregoing  procedure.  In  addition  to 
the  right  of  challenge  for  cause,  a  person  who  has 
requested  a  hearing  shall  have  two  peremptory 
challenges,  one  challenge  for  the  management 
member  and  one  challenge  for  the  labor  member 
of  the  Hearing  Board.  Should  the  management 
member  be  so  challenged,  the  person  who  made  the 
challenge  may  elect  to  have  the  management  mem- 
ber replaced  by  another  management  member  or 
by  a  member  not  representing  either  management 
or  labor;  if  the  member  peremptorily  challenged 
represents  labor,  the  person  who  made  the  chal- 
lenge may  elect  to  have  the  labor  member  replaced 
by  another  labor  member  or  by  a  member  not 
representing  either  management  or  labor. 

121.19  Hearing  procedure,  (a)  Hearing  shall 
be  conducted  in  an  orderly  manner  and  in  a  serious, 
business-like  atmosphere  of  dignity  and  decorum 
and  shall  be  expedited  as  much  as  possible. 

(b)  The  hearing  shall  be  in  open  or  closed 
session  at  the  option  of  the  applicant  or  holder. 

(c)  Testimony  before  the  Hearing  Board  shall 
be  given  under  oath  or  affirmation. 

(d)  The  Chairman  of  the  Hearing  Board  shall 
inform  the  applicant  or  holder  of  his  right  to : 

(1)  Participate  in  the  hearing; 

(2)  Be  represented  by  counsel  of  his  choice; 

(3)  Present  witnesses  and  oflfer  other  evidence 
in  his  own  behalf  and  in  refutation  of  the  reasons 
set  forth  in  the  Notice  of  the  Commandant;  and 

(4)  Cross-examine  any  witnesses  offered  in  sup- 
port of  such  reasons. 

(e)  Hearings  shall  be  opened  by  the  reading  of 
the  Notice  of  the  Commandant  and  the  answer 
thereto.  Any  statement  and  affidavits  filed  by  the 
applicant  or  holder  may  be  incorporated  in  the 
record  by  reference. 

(f)  The  Hearing  Board  may,  in  its  discretion, 
invite  any  person  to  appear  at  the  hearing  and 
testify.  However,  the  Board  shall  not  be  bound 
by  the  testimony  of  such  witness  by  reason  of  hav- 
ing called  him  and  shall  have  full  right  to  cross- 
examine  the  witness.  Every  effort  should  be  made 
to  produce  material  witnesses  to  testify  in  support 
of  the  reasons  set  forth  in  the  Notice  of  the  Com- 
mandant, in  order  that  such  witnesses  may  be 
confronted  and  cross-examined  by  the  applicant  or 
holder. 


(g)  The  applicant  or  holder  may  introduce 
such  evidence  as  may  be  relevant  and  pertinent. 
Rules  of  evidence  shall  not  be  binding  on  the  Hear- 
ing Board,  but  reasonable  restrictions  may  be  im- 
posed as  to  the  relevancy,  competency  and 
materiality  of  matters  considered.  If  the  appli- 
cant or  holder  is,  or  may  be,  handicapped  by  the 
non-disclosure  to  him  of  confidential  sources,  or 
by  the  failure  of  witnesses  to  appear,  the  Hearing 
Board  shall  take  the  fact  into  consideration. 

(h)  The  applicant  or  holder  or  his  counsel  or 
representative  shall  have  the  right  to  control  the 
sequence  of  witnesses  called  by  him. 

(i)  The  Hearing  Board  shall  give  due  consid- 
eration to  documentary  evidence  developed  by  in- 
vestigation, including  membership  cards,  petitions 
bearing  the  applicant's  or  holder's  signature, 
books,  treatises  or  articles  written  by  the  applicant 
or  holder  and  testimony  by  the  applicant  or  holder 
before  duly  constituted  authority. 

(j)  Complete  verbatim  stenographic  transcrip- 
tion shall  be  made  of  the  hearing  by  qualified  re- 
porters and  the  transcript  shall  constitute  a  per- 
manent part  of  the  record.  Upon  request,  the 
applicant  or  holder  or  his  counsel  or  representa- 
tive shall  be  furnished,  without  cost,  a  copy  of  the 
transcript  of  the  hearing. 

(k)  The  Board  shall  reach  its  conclusion  and 
base  its  determination  on  information  presented 
at  the  hearing,  together  with  such  other  informa- 
tion as  may  have  oeen  developed  through  investi- 
gations and  inquiries  or  made  available  by  the 
applicant  or  holder. 

(1)  If  the  applicant  or  holder  fails,  without 
good  cause  shown  to  the  satisfaction  of  the  chair- 
man, to  appear  personally  or  to  be  represented  be- 
fore the  Hearing  Board,  the  Board  shall  proceed 
with  consideration  of  the  matter. 

(m)  The  recommendation  of  the  Hearing 
Board  shall  be  in  writing  and  shall  be  signed  by 
all  members  of  the  Board.  The  Board  shall  for- 
ward to  the  Commandant,  with  its  recommenda- 
tion, a  memorandum  of  reasons  in  support  thereof. 
Should  any  member  be  in  disagreement  with  the 
majority  a  dissent  should  be  noted  setting  forth 
the  reasons  therefor.  The  recommendation  of  the 
Board,  together  with  the  complete  record  of  the 
case,  snail  be  sent  to  the  Commandant  as  exp>edi- 
tiously  as  possible. 

121.21  Action  by  Commandant,  (a)  If,  upon 
receipt  of  the  Board's  recommendation,  the  Com- 
mandant is  satisfied  that  the  character  and  habits 
of  life  of  the  applicant  or  holder  are  such  as  to 
warrant  the  belief  that  his  presence  on  board  ves- 
sels of  the  United  States  would  not  be  inimical  to 
the  security  of  the  United  States,  he  shall,  in  the 
case  of  an  applicant,  direct  that  a  special  valida- 
tion endorsement  be  entered  on  his  Merchant 
Mariner's  Document,  or,  in  the  case  of  a  holder, 
notify  him  accordingly. 
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(b)  If,  upon  receipt  of  the  Board's  recom- 
menaation,  tlie  Commandant  is  not  satisfied  that 
the  character  and  habits  of  life  of  the  applicant  or 
holder  are  such  as  to  warrant  the  belief  that  his 
presence  on  board  vessels  of  the  United  States 
would  not  be  inimical  to  the  security  of  the  United 
States,  the  Commandant  shall : 

(1)  In  the  case  of  an  applicant  for  special  vali- 
dation endorsement,  notify  him  of  the  Comman- 
dant's refusal  to  enter  such  endorsement ; 

(2)  In  ihe  case  of  an  applicant  for  a  Merchant 
Mariner's  Document,  notify  him  of  the  Comman- 
dant's refusal  to  issue  such  document ;  or 

(3)  In  the  case  of  a  holder,  revoke  and  require 
the  surrender  of  his  special  validation  endorse- 
ment. 

(c)  Such  applicant  or  holder  shall  be  notified 
of  his  riglit,  and  shall  have  20  days  from  the  re- 
ceipt of  such  notice  within  which,  to  appeal  under 
this  part. 

121.23  Appeals,  (a)  The  Commandant  shall 
establish  at  Coast  Guard  Headquarters,  Washing- 
ton, D.  C,  an  Appeal  Board  to  hear  appeals  pro- 
vided for  in  this  part.  The  Commandant  snail 
designate  for  the  Appeal  Board  a  Chairman,  who 
shall  be,  so  far  as  practicable,  an  officer  of  the 
Coast  Guard.  The  Commandant  shall  designate, 
so  far  as  practicable,  a  member  from  a  panel  of 
persons  representing  management  nominated  by 
the  Secretary  of  Labor,  and  a  member  from  a  panel 
of  persons  representing  labor  nominated  by  tho 
Secretary  of  Labor.  The  Commandant  shall  in- 
sure that  persons  designated  as  Appeal  Board 
members  have  suitable  security  clearance.  The 
Chairman  of  the  Appeal  Board  shall  make  all  ar- 
rangements incident  to  the  business  of  the  Appeal 
Board. 

(b)  If  an  applicant  or  holder  appeals  to  the  Ap- 
peal Board  within  20  days  after  receipt  of  notice 
of  his  right  to  appeal  under  this  part,  his  appeal 
shall  be  handled  under  the  same  procedure  as  that 
specified  in  Section  121.15  and  the  privilege  of 


challenge  may  be  exercised  through  the  same  pro- 
cedure as  that  specified  in  Section  121.17. 

(c)  Appeal  Board  proceedings  shall  be  con- 
ducted in  the  same  manner  as  that  specified  in 
Section  121.19. 

121.25  Action  by  Commandant  after  appeal. 
(a)  If,  upon  receipt  of  the  Appeal  Board's  recom- 
mendation, the  Commandant  is  satisfied  that  the 
character  and  habits  of  life  of  the  applicant  or 
holder  are  such  as  to  warrant  the  belief  that  his 
presence  on  board  vessels  of  the  United  States 
would  not  be  inimical  to  the  security  of  the 
United  States,  he  shall,  in  the  case  of  an  applicant, 
direct  that  a  special  validation  endorsement  be  en- 
tered on  his  Merchant  Mariner's  Document,  or,  in 
the  case  of  a  holder,  notify  him  accordingly. 

(b)  If,  upon  receipt  of  the  Appeal  Board's 
recommendation,  the  Commandant  is  not  satisfied 
that  the  character  and  habits  of  life  of  the  appli- 
cant or  holder  are  such  as  to  warrant  the  belief 
that  his  presence  on  board  vessels  of  the  United 
States  would  not  be  inimical  to  the  security  of  the 
United  States,  the  Commandant  shall  notify  the 
applicant  or  holder  that  his  appeal  is  denied. 

121.27  Outstanding  endorsements  and  appli- 
cations, (a)  All  special  validation  endorsements 
for  emergency  service  entered  upon  Merchant 
Mariner's  Documents  will  be  accepted  as  valid 
until  canceled,  revoked,  or  suspended  by  proper 
authority. 

(b)  A  person  who  has  filed  an  application  for 
a  Merchant  Mariner's  Document  bearing  a  special 
validation  endorsement  for  emergency  service  and 
who  has  not  received  such  an  endorsement  prior  to 
May  1, 1956,  shall  submit  a  new  application  in  ac- 
cordance with  the  requirements  of  this  part. 

121.29  Applications  previously  denied.  A 
person  who  has  been  denied  a  Merchant  Mariner's 
Document  bearing  a  special  validation  endorse- 
ment for  emergency  service,  before  May  1,  1956, 
may  file  a  new  application  for  such  an  endorse- 
ment in  accordance  with  the  requirements  of  this 
part. 
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PART  122— SAFETY  MEASURES 
^*^  122.10     Atomic  attack  Instructions  for  merchant 

m.lO    2^°m^att«ck  instrnctlons  for  merchant  vessels  r"''*  '"."""*•     t  ^1''""!  ^^.-^  S^  ^^^^^  T^' 

in  port  taming  atomic  attack  mstructions  for  merchant 

AuTBosrrt :  i|  122.01  and  122.10  issued  under  see.  1. 40  Stat.  vessels  in  port  has  been  prepared  for  the  Lnforma- 

220,  as  amended  :  50  U.  S.  C.  191  ;  E.  O.  10173.  15  F.  K.  7005,  3  *;„„  ar\(\  atskfjinPA  nf  nprsrina  rm  hnarA  moi-^Viont 

CFk,  1950  supp.  as  amended  by  E.  o.  10277,  18  F.  R.  7537,  3  "'^"  ""'*  assistance  01  persons  on  Doara  mercnant 

CFR.  1951  Supp..  E.  O.  10352.  17  F.  R.  4607,  3  CFR,  1952  Supp.  vesscls       Whpn  jrivftn  in  thft  ina<5tpr  nf  n  vp«sol  hv 

socac.:  HT22.01  and  122.10  contained  In  cQFB  62-11,  17  v»5bseib.     vviien  given  lo  me  maswr  01  a  vessei  Dy 

F.  B.  2183,  Mar,  13, 1952.  the  Coast  Guafd,  the  placards  (Form  CG  3256) 

122.01  General.  The  regulations  in  this  part  shall  be  posted  in  conspicuous  places  in  the  pilot- 
require  additional  safety  precautions  for  vessels  house,  engineroom,  and  in  the  seamen's,  firemen's, 
in  accordance  with  Section  6.14-1  of  this  chapter.  and  steward's  departments  of  the  vessel. 
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Sec. 

124.01     General. 

124.10  Advance  notice  of  vessel's  time  of  arrival  to  Cap- 
tain of  the  Port. 

124.14  Advance  notice  of  arrival  of  vessel  laden  with  ex- 
plosives or  certain  siJecified  dangerous  cargoes. 

124.16  Advance  notice  of  t5re  or  other  abnormal  condition 
on  arriving  vessel. 

124.20     Penalties  for  violations. 


4607.  3  CFR.  1952  Supp. 

SooBCE  :  H  124.01  to  124.10  contained  In  CGFR  55-^.  20  F.K. 
1532.  Mar.  12.  1955,  eicept  as  otherwise  noted. 

124.01  General.  The  regulations  in  this  part 
implement  the  general  enforcement  provisions  in 
Executive  Order  10173,  as  amended,  and  desig- 
nated Sections  6.04-1  to  6.04-ll_  of  this  chapter. 

124.10  Advance  notice  of  vessel's  time  of  ar- 
rival to  Captain  of  the  Port,  (a)  The  master  or 
agents  of  everj'  registered  vessel  of  the  United 
States,  and  every  foreign  vessel  arriving  at  a 
United  States  port  or  place  from  a  port  or  place 
outside  the  United  States,  or  anj  such  vessel 
destined  from  one  port  or  place  in  the  United 
States  to  another  port  or  place  in  the  United 
States,  shall  give  at  least  24  hours'  advance  notice 
of  arrival  to  the  Captain  of  the  Port  at  every 
port  or  place  where  the  vessel  is  to  arrive,  except 
as  follows : 

(1)  Registered  United  States  pleasure  vessels 
and  registered  United  States  fishing  vessels  are 
not  required  to  submit  advance  notice  of  arrival 
report. 

(2J  When  the  port  of  arrival  is  not  located 
within  the  geographical  area  assigned  to  a  particu- 
lar Captain  of  the  Port,  this  advance  notice  of  time 
of  arrival  shall  be  made  to  the  Commander  of 
the  Coast  Guard  District  in  which  such  port  or 
place  is  located. 

(3)  When  the  arrival  is  a  direct  result  of  the 
operation  of  "force  majeure,"  and  it  is  not  pos- 
sible to  give  at  least  24  hours'  advance  notice  of 
time  of  arrival,  then  advance  notice  as  early  as 
practicable  shall  be  furnished. 

(4)  "When  the  vessel,  while  in  United  States 
waters,  does  not  navigate  any  portion  of  the  high 
sea,  i.e.,  does  not  navigate  beyond  the  low  water 
mark  along  the  coasts  or  beyond  the  waters  con- 
tained within  the  headlands  of  the  United  States. 

(5)  When  a  vessel  is  engaged  upon  a  scheduled 
route  if  a  copy  of  the  schedule  is  filed  with  the 
Captain  of  the  Port  for  each  port  of  call  named 
in  the  schedule  and  the  times  of  arrival  at  each 
such  port  are  adhered  to. 


(6)  When  the  master  of  a  merchant  vessel  (ex- 
cept on  a  coastwise  voyage  of  24  hours  or  less) 
fcport.s  in  iiccordance  with  the  U.S.  Coast  Guard's 
\-oluntary  Automated  Merchant  Vessel  Report 
(AMVER)  System,  he  shall  be  considered  to  be 
in  constructive  compliance  witli  the  requirements 
of  paragraph  (a)  of  this  section  and  no  additional 
advance  notice  of  vessel's  arrival  reports  to  the 
Captain  of  the  Port  is  req[uired.  Tlie  master  or 
agent  of  a  vessel  on  coastwise  voyages  of  24  hours 
or  less  shall  report  the  advance  notice  of  vessel's 
arrival  to  the  (Japtain  of  the  Port  at  next  port  of 
call  prior  to  or  upon  departure  from  port. 
(7)  For  that  vessel  .which  is  engaged  in  operations 
in  and  out  of  the  same  port  to  sea  and  return  with- 
out entering  any  other  port,  or  on  coastwise  voy- 
ages between  ports  in  the  same  Coast  Guard 
District,  or  on  \oyages  between  ports  in  the  First, 
Ninth,  Tliirteenth,  or  Seventeenth  Coast  Guard 
Districts  and  adjacent  Canadian  ports,  or  between 
ports  of  the  Commonwealth  of  Puerto  Rico  and 
ports  in  the  Lesser  Antilles,  or  between  ports  in 
tlie  Lesser  Antilles,  or  between  ports  on  the  east 
coast  of  Florida  and  the  Bahama  Islands,  the 
Coast  Guard  District  Commander  having  juris- 
diction may,  when  no  reason  exists  which  renders 
such  action  prejudicial  to  the  rights  and  interests 
of  the  LTnited  States,  prescribe  conditions  under 
which  such  vessels  may  be  considere<l  by  the  Cap- 
tains of  the  Port  as  being  in  constructive  compli- 
ance with  the  requirements  of  this  section. 

(8)  A  westbound  vessel  which  is  to  proceed  to 
or  through  United  States  waters  of  the  St.  Law- 
rence River  and/or  the  Great  Lakes  shall  be  sub- 
ject to  compliance  with  paragraph  (b)  of  this 
section. 

(b)  The  master  or  agent  of  every  vessel  other 
than  vessels  of  United  States  or  Canadian  na- 
tionality engaged  in  the  coastal  trade  of  their 
respective  countries  or  in  trade  between  their  two 
countries  without  calling  at  any  other  country 
en  route,  when  proceeding  westbound  to  United 
States  waters  of  the  St.  Lawrence  River  and/or 
the  Great  Lakes  shall : 

( 1 )  At  least  24  hours  in  advance  of  the  vessel's 
arrival  at  the  Snell  Lock,  Massena,  New  York, 
advise  the  Commander,  Ninth  Coast  Guard  Dis- 
trict, Cleveland,  Ohio,  of  estimated  time  of  ar- 
rival of  such  vessel  at  the  Snell  Lock. 

(2)  In  addition,  at  least  24  hours  in  advance  of 
the  vessel's  arinval  at  the  first  United  States  port- 
of-call,  advise  the  Commander,  Ninth  Coast  Guard 
District,  Cleveland,  Ohio,  of  the  estimated  time  of 
arrival  at  that  port. 
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(4)  A  master  of  a  vessel  who  reports  in  ac- 
cordance with  the  U.S.  Coast  Guard  s  voluntary 
Automated  Merchant  Vessel  Report  (AMVER) 
System  and  who  includes  in  this  report  an  es- 
timated time  of  arrival  at  the  Snell  Lock,  Mas- 
sena,  New  York,  shall  be  considered  to  be  in  con- 
structive compliance  with  the  requirements  of 
subparagraph  (1)  of  this  paragraph  and  no  ad- 
ditional advance  notice  of  vessel's  arrival  at  the 
Snell  Lock  is  required.  Likewise  a  master  of  such 
vessel  who  indicates  in  this  report  the  name  of 
the  first  intended  United  States  port  of  call  and 
estimated  •  time  of  arrival  at  that  port  shall  be 
considered  in  constructive  compliance  with  sub- 
paragraph (2)  of  this  paragraph  and  no  ad- 
ditional advance  notice  of  arrival  is  required. 

(66-54,  21  F.R.  9565,  Dec.  4.  1956) 


Note  :  For  the  Information  of  those  affected  by  requirements 
In  33  CFR  Part  124  to  file  advance  notice  of  time  of  arrival  with 
the  local  Captain  of  the  Port  or  the  Coast  Guard  District  Com- 
mander, the  addresses  and  descriptions  of  Coast  Guard  Districts, 
as  weU  as  Captain  of  the  Port  Offices  and  port  areas  are  included 
in  the  appendix.     (See  pages  46  through  55.) 


(5)  A  master  or  agent  of  a  vessel  who  files  a 
copy  of  the  scheduled  route  with  the  Commander, 
Ninth  Coast  Guard  District,  Cleveland,  Ohio,  at 
least  24  hours  prior  to  arrival  at  Snell  Lock,  and 
who  includes  in  the  schedule  the  estimated  time  of 
arrival  at  the  Snell  Lock,  Massena,  N.Y.,  shall  be 
considered  to  be  in  constructive  (»mpliance  with 
requirements  of  subparagraph  (1)  of  this  para- 
graph and  no  additional  advance  notice  of  the 
vessel's  arrival  at  the  Snell  Lock  is  required.  Like- 
wise, a  master  or  agent  of  such  vessel  who  indicates 
in  this  schedule  the  name  of  the  first  intended 
United  States  port  of  call  and  estimated  time  of  ar- 
rival at  that  port  shall  be  considered  in  construc- 
tive compliance  with  subparagraph  (2)  of  this 
paragraph  and  no  additional  advance  notice  of  ar- 
rival is  required. 

(6)  When  the  arrival  is  a  direct  result  of  the 
operation  of  "force  majeure,"  and  it  is  not  possible 
to  give  at  least  24  hours  advance  notice  of  time  of 
arrival,  then  advance  notice  as  early  as  practicable 
shall  be  furnished. 

(CGFR  55-33.  20  F.R.  5646,  Aug.  5.  1955.  CGFR  66-24,  21 
F.R.  9565,  Dec.  4,  1956.  CGFR  62-24.  27  F.R.  7823,  Aug.  8, 
1962.  CGFR  63-20,  28  F.R.  5297,  May  29,  1963.  CGFR  63-60, 
28  F.R.  10819,  Oct.  9,  1963.  CGFR  66-32.  31  F.B.  10324, 
July  30,  1966) 


124.14  Advance  notice  of  arrival  of  vessel 
laden  with  explosives  or  certain  specified  danger- 
ous cargoes,  (a)  The  master,  agent,  or  person  in 
charge  of  any  domestic  or  foreign  vessel  which  is 
bound  for  a  port  or  place  in  the  United  States  and 
which  is  carrying  as  cargo  any  of  the  dangerous 
cargoes  described  in  tliis  paragraph,  whetlier  for 
discliarge  in  the  United  States  or  not,  shall,  at 
least  24  hours  in  advance  of  arrival  at  each  port  or 
place,  notify  the  Captain  of  the  Port  or  the  Com- 
mander of  the  Coast  Guard  District  in  which  such 
port  or  place  is  located  concerning  the  amount  and 
location  of  stowage  on  board  the  vessel  of  any  of 
the  following: 

(1)  Explosives,  Class  A  (commercial  or  mili- 
tary). 

(2)  Oxidizing  materials  for  which  a  special  per-: 
mit  for  water  transportation  is  required  by  46 
CFR  146.22. 

(3)  Radioactive  materials  for  which  a  special 
approval  by  the  Commandant  for  water  transpor- 
tation is  required  by  46  CFR  146.25-30. 

(b)  When  the  arrival  is  a  direct  result  of  "force 
majeure,"  and  it  is  not  possible  to  give  at  least  24 
hours'  advance  notice,  then  advance  notice  as  early 
as  possible  shall  be  furnished. 

(CGFR  64-17,  29  F.R.  5277,  Apr.  17,  1964) 

124.16  Advance  notice  of  fire  or  other  abnor- 
mal condition  on  arriving  vessel,  (a)  The  master, 
agent,  or  person  in  charge  of  any  domestic  or  for- 
eign vessel  which  is  bound  for  a  port  or  place  in 
the  United  States  shall  give  notice  to  the  Captain 
of  the  Port  or  the  Commander  of  tlie  Coast  Guard 
District  in  which  such  port  or  place  is  located  as 
early  as  possible  in  advance  of  arrival  of  any  fire 
or  other  abnormal  condition  which  may  jeopardize 
the  vessel's  safety  or  that  of  other  vessels  or  facili- 
ties in  port. 

(CGFR  04-17,  29  F.R.  0277,  Apr.  17,  1904) 

124.20  Penalties  for  violations.  Failure  to 
give  advance  notice  will  subject  the  master  or 
agents  of  a  vessel  to  the  penalties  of  fine  and  im- 
prisonment, as  well  as  subject  the  vessel  to  seizure 
and  forfeiture,  as  provided  in  section  2,  Title  II 
of  the  Act  of  June  15, 1957,  as  amended,  50  U.S.C. 
192.  In  addition,  such  failure  may  result  in  delay 
in  the  movement  of  the  vessel  from  the  harbor 
entrance  to  her  facility  destination  within  the 
particular  port. 

(CGFR  60-15,  25  F.R.  2660,  Mar.  30,  1960) 
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FACILITIES  OR  VESSELS 


Sec. 

125.01 

125.03 

125.05 

125.06 

125.07 

125.08 

125.09 

125.11 

125.12 

125.13 
125.15 


125.17 

125.19 
125.21 
125.23 
125.25 
125.27 
125.29 
125.31 
125.33 
125.35 
125.37 
125.39 
125.41 
125.43 
125.45 
125.47 
125.49 
125.51 

125.53 


125.55 
125.57 


Commandant. 

District  Commander. 

Captain  of  the  Port 

Western  rivers. 

Waterfront  facility. 

Great  Lakes. 

Identification  credentials. 

Form  of  Coast  Guard  Port  Security  Card. 

Period  of  validity  of  Coast  Guard  Port  Security 

Cards. 
Captain  of  the  Port  Identification  Cards. 
Access    to    waterfront   facilities,    and   port   and 

harbor    areas,    including    vessels    and  harbor 

craft  therein. 
Persons  eligible  for  Coast  Guard  Port  Security 

Cards. 
Standards. 
Applications. 
United  States  citizens. 
Aliens. 

Sponsorship  of  applicant 
Insufficient  information. 
Approval  of  applicant  by  Commandant. 
Holders  of  Coast  Guard  Port  Security  Cards. 
Notice  by  Commandant. 
Hearing  Boards. 
Notice  by  Hearing  Board. 
Challenges. 
Hearing  procedure. 
Action  by  Commandant. 
Appeals. 

Action  by  Commandant  after  appeal. 
Replacement  of  lost  Coast  Guard  Port  Security 

Card. 
Requirements    for    credentials ;    certain    vessels 

operating  on  navigable  waters  of  the  United 

States  (including  the  Great  Lakes  and  Western 

Rivers ) . 
Outstanding  Port  Security  Card  Applications. 
Applications  previously  denied. 


AuTHoariT  :  ii  12S.01  to  125.57  Issued  under  sec.  1,  40  Stat. 
220,  as  amended;  50  U.S.C.  191;  BO.  10173,  15  F.R.  7005,  3 
CFR.  1950  Supp.,  as  amended  by  E.O.  10277.  16  F.R,  7537.  3  CFR. 
1951  Snpp..  E.O.  10352,  17  F.R.  4607,  3  CFR,  1952  Supp.  Inter- 
pret or  apply  ;  R.S.  4517,  as  amended.  4518.  as  amended,  sec.  19, 
23  Stat.  58.  as  amended,  sec.  2,  23  Stat.  118.  as  amended,  sec.  7, 
49  Stat.  1936,  as  amended  ;  46  U.S.C.  570,  571.  572,  2,  689. 

Socbce:  si  125.01  to  125.57  contained  In  CGFR  56-16,  21  F.R. 
2940,  May  3,  1956,  except  as  otherwise  noted. 

125.01  Commandant.  The  term  "Comman- 
dant" means  Commandant  of  the  Coast  Guard. 

125.03  District  Commander.  The  term  "Dis- 
trict Commander"  means  the  oflScer  of  the  Coast 
Guard  designated  by  the  Commandant  to  com- 
mand a  Coast  Guard  District. 

125.05  Captain  of  the  Port.  The  t«rm  "Cap- 
tain of  the  Port"  means  the  officer  of  the  Coast 
Guard,  under  the  command  of  a  District  Com- 
mander, so  designated  by  the  Commandant  for  the 
purpose  of  giving-  immediate  direction  to  Coast 
Guard  law  enforcement  activities  within  the 
general  proximity  of  the  port  in  which  he  is 
situated. 


125.06  Western  rivers.  The  term  "western 
rivers"  as  used  in  the  regulations  in  this  subchap- 
ter shall  include  only  the  Red  River  of  the  North, 
the  Mississippi  River  and  its  tributaries  above 
the  Huev  P.  Long  Bridge,  and  that  part  of  the 
Atchafalaya  River  above  its  junction  with  the 
Plaquemine-Morgan  City  alternate  waterway. 

(CGFR  67-62,  22  F.  R.  10301,  Dec.  20,  1957) 

125.07  Waterfront  facility.  The  term  "water- 
front facility,"  as  used  in  this  subchapter,  means 
all  piers,  wharves,  docks,  and  similar  structures  to 
which  vessels  maj^  be  secured,  buildings  on  such 
structures  or  contiguous  to  them,  and  equipment 
and  materials  on  such  structures  or  in  such 
buildings. 

1 25.08  Great  Lakes.  The  term  "Great  Lakes" 
as  used  in  the  regulations  in  this  subchapter  shall 
include  the  Great  Lakes  and  their  connecting  and 
tributary  waters. 

(CGFR  67-52,  22  F.  R.  10301,  Dec.  20,  1957) 

125.09  Identification  credentials.  The  term 
"Identification  credentials,"  as  used  in  this  sub- 
chapter, means  any  of  the  following : 

(a)  Coast  Guard  Port  Security  Card  (Form 
CG2514). 

(b)  Merchant  Mariner's  Document  bearing  spe- 
cial validation  endorsement  for  emergency  service. 

(c)  Armed  Forces  Identification  Carcf. 

(d)  Identification  credentials  issued  by  Federal 
Law  enforcement  and  intelligence  agencies  to 
their  officers  and  employees  (e.g..  Department  of 
the  Treasury,  Department  of  Justice,  Federal 
Communications  Commission). 

(e)  Identification  credentials  issued  to  public 
safety  officials  (e.  g.,  police,  firemen)  when  acting 
within  the  scope  of  their  employment. 

(f)  Such  other  identification  as  may  be  ap- 
proved by  the  Commandant  from  time  to  time. 

1 25.1 1  Form  of  Coast  Guard  Port  Security  Card. 
The  Coast  Guard  Port  Security  Card  issued  by 
the  Coast  Guard  under  the  provisions  of  this  sub- 
chapter shall  be  a  laminated  card  bearing  photo- 
graphy signature,  fingerprint,  and  personal  de- 
scription of  the  holder,  and  other  pertinent  data. 

125.12  Period  of  validity  of  Coast  Guard  Port 
Security  Cards,  (a)  The  Coast  Guard  Port  Secu- 
rity Card  (Form  CG-2514)  shall  be  valid  for  a 
period  of  eight  years  from  the  date  of  issuance 
thereof  unless  sooner  suspended  or  revoked  by 
proper  authority.  On  the  first  day  after  eight 
years  from  the  date  of  issuance,  the  Coast  Guard 
Port  Security  Card  (Form  CG-2514)  is  hereby 
declared  invalid  and  shall  be  considered  null  and 
void  for  all  purposes. 
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(b)  The  holder  of  a  Coast  Guard  Port  Secu- 
rity Card,  which  is  about  to  expire  or  has  expired, 
may  apply  for  a  new  Coast  Guard  Port  Security 
Card  in  accordance  with  the  procedures  set  forth 
in  Section  125.21.  In  the  event  the  applicant's 
Coast  Guard  Port  Security  Card  has  expired,  such 
card  shall  accompany  the  application  for  a  new 
Coast  Guard  Port  Security  Card.  In  the  event 
the  applicant  is  holding  a  valid  Coast  Guard  Port 
Security  Card  at  the  time  he  submits  his  appli- 
cation for  a  new  card,  such  person  shall  surrender 
the  old  or  expired  Coast  Guard  Port  Security 
Card  at  the  time  he  is  issued  a  new  Coast  Guard 
Port  Security  Card.  In  the  event  the  old  Coast 
Guard  Port  Security  Card  was  lost,  stolen,  or 
destroyed,  then  the  applicant  shall  comply  with 
the  provisions  in  Section  125.51,  regarding  the 
replacement  of  a  lost  Coast  Guard  Port  Security 
Card  and  the  new  card  issued  as  a  replacement  for 
a  lost  card  which  has  expired  or  is  ai)out  to  expire 
shall  bear  a  current  issuance  date. 

(COFE  58-52,  23  P.R.  9751.  Dec.  18,  1958) 

125.13     Captain  of  the  Port  Identification  Cards. 

Captain  of  the  Port  Identification  Cards  issued 
unaer  the  form  designation  "Form  CG  2514" 
prior  to  the  revision  of  August  1950  were  declared 
invalid  by  a  notice  published  in  the  Federal 
Eegister  on  September  11,  1946  (11  F.R.  10103), 
which  declaration  is  hereby  reaffirmed. 

125.15  Access  to  waterfront  facilities,  and  port 
and  harbor  areas,  including  vessels  and  harbor 
craft  therein,  (a)  The  Commandant  will,  from 
time  to  time,  direct  Captains  of  the  Port  of  certain 
ports  to  prevent  access  of  persons  who  do  not 
possess  one  or  more  of  the  identification  creden- 
tials listed  in  Section  125.09  to  those  waterfront 
facilities,  and  port  and  harbor  areas,  including 
vessels  and  harbor  craft  therein,  where  the  follow- 
ing shipping  activities  are  conducted : 

(1)  Those  vital  to  the  Military  Defense  Assist- 
ance Program. 

(2)  Those  pertaining  to  the  support  of  U.  S. 
militaiT  operations. 

(3)  Those  pertaining  to  loading  and  unloading 
explosives  and  other  dangerous  cargo. 

(4)  Those  essential  to  the  interests  of  national 
security  and  defense,  to  prevent  loss,  damage  or 
injury,  or  to  insure  the  ooservance  of  rights  and 
obligations  of  the  United  States. 

(b)  No  person  who  does  not  possess  one  of  the 
identification  credentials  aforesaid  shall  enter  or 
remain  in  such  facilities,  or  port  or  harbor  areas, 
including  vessels  and  harbor  craft  therein. 

(c)  The  Captain  of  the  Port  shall  give  local 
public  notice  of  the  restriction  of  access  to  water- 
front facilities,  and  port  and  harbor  areas,  includ- 
ing vessels  and  harbor  craft  therein,  as  far  in 
advance  as  practicable,  and  shall  cause  such  facili- 
ties and  areas  to  be  suitably  marked  as  to  such 
restriction. 


125.17  Persons  eligible  for  Coast  Guard  Port 
Security  Cards,  (a)  Only  the  following  persons 
may  be  issued  Coast  Guard  Port  Security  Cards : 

( 1 )  Persons  regularly  employed  on  vessels  or  on 
waterfront  facilities. 

(2)  Persons  having  regular  public  or  private 
business  connected  with  the  operation,  mainte- 
nance, or  administration  of  vessels,  their  cargoes, 
or  waterfront  facilities. 

(b)  A  holder  of  a  Merchant  Mariner's  Docu- 
ment, Validated  for  Emergency  Service,  shall  not 
be  issued  a  Port  Security  Card,  unless  he  sur- 
renders the  Merchant  Mariner's  Document  to  the 
Coast  Guard.  In  this  connection,  see  Section 
125.09. 

(CGFR  62-39,  27  P.R.  11259,  Nov.  15,  1962) 

125.19  Standards.  Information  concerning  an 
applicant  for  a  Coast  Guard  Port  Security  Card, 
or  a  holder  of  such  card,  which  may  preclude  a 
determination  that  his  character  and  habits  of 
life  are  such  as  to  warrant  the  belief  that  his 

Eresence  on  waterfront  facilities,  and  port  and 
arbor  areas,  including  vessels  and  harbor_  craft 
therein,  would  not  be  inimical  to  the  security  of 
the  United  States,  shall  relate  to  the  following: 

(a)  Advocacy  of  the  overthrow  or  alteration  of 
the  Government  of  the  United  States  by  uncon- 
stitutional means. 

(b)  Commission  of,  or  attempts  or  preparations 
to  commit,  an  act  of  espionage,  sabotage,  sedition 
or  treason,  or  conspiring  witri,  or  aiding  or  abet- 
ting another  to  commit  such  an  act. 

(c)  Performing,  or  attempting  to  perform, 
duties  or  otherwise  acting  so  as  to  serve  tne  inter- 
ests of  another  government  to  the  detriment  of  the 
United  States. 

(d)  Deliberate  unauthorized  disclosure  of  clas- 
sified defense  information. 

(e)  Membership  in,  or  affiliation  or  sympa- 
thetic association  with,  any  foreign  or  domestic 
organization,  association,  movement,  group,  or 
combination  of  persons  designated  by  the  At- 
torney General  pursuant  to  Executive  Order 
10450,  as  amended. 

(f )  Having  been  adjudged  insane,  having  been 
legally  committed  to  an  insane  asylum,  or  treated 
for  serious  mental  or  neurological  disorder,  with- 
out evidence  of  cure. 

(g)  Having  been  convicted  of  any  of  the  fol- 
lowmg  offenses,  indicative  of  a  criminal  tendency 
potentially  dangerous  to  the  security  of  such 
waterfront  facilities  and  port  and  harbor  areas, 
including  vessels  and  harbor  craft  therein ;  arson, 
unlawful  trafficking  in  drugs,  espionage,  sabotage, 
or  treason. 

(h)  Drunkenness  on  the  job  or  addiction  to  the 
use  of  narcotic  drugs,  without  adequate  evidence 
of  rehabilitation. 

(i)  Illegal  presence  in  the  United  States,  its 
territories  or  possessions;  having  been  found 
finally  subject  to  deportation  order  by  the  United 
States  Immigration  and  Naturalization  Service. 
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125.21  Application*,  ^a)  (1)  Application  for 
a  Coast  Guard  Port  Security  Card  shall  be  made 
under  oath  in  writing  and  shall  include  applicant's 
answers  in  full  to  inauiries  with  respect  to  such 
matters  as  are  deemea  by  the  Commandant  to  be 
pertinent  to  the  standards  set  forth  in  Section 
125.19,  and  to  be  necessary  for  a  determination 
whether  the  character  and  habits  of  life  of  the 
applicant  are  such  as  to  warrant  the  belief  that 
his  presence  on  waterfront  facilities,  and  port 
and  harbor  areas,  including  vessels  and  harbor 
craft  therein,  would  not  be  inimical  to  the  security 
of  the  United  States. 

(2)  The  application  also  shall  include  appli- 
cant's complete  identification,  citizenship  record, 
personal  description,  military  record,  if  any,  and  a 
statement  of  the  applicant's  sponsor  certifying  the 
applicant's  employment  or  union  membership  and 
that  applicant  s  statements  are  true  and  correct  to 
the  best  of  sponsor's  knowledge. 

(3)  The  application  shall  be  accompanied  by 
two  immounted,  dull  finish  photographs,  1  inch 
X  1%6  inches,  of  passport  type,  taken  within  one 
year  of  the  date  of  application.  The  photograph 
shall  show  the  full  face  with  the  head  uncovered 
and  shall  be  a  clear  and  satisfactory  likeness  of  the 
applicant.  It  shall  portray  the  largest  image  of 
the  head  and  upper  shoulders  possible  within  the 
dimensions  specified. 

(4)  Fingerprint  records  on  each  applicant  shall 
be  taken  by  the  Coast  Guard  at  the  tune  applica- 
tion is  submitted. 

(5)  The  applicant  shall  present  satisfactory 
proof  of  his  citizenship. 

{&)  The  applicant  shall  indicate  the  address  to 
whicn  his  Coast  Guard  Port  Security  Card  can  be 
delivered  to  him  by  mail.  Under  special  circum- 
stances the  applicant  may  arrange  to  call  in  person 
for  the  Coast  Guard  Port  Security  Card. 

(7)  The  applicant  shall  present  his  application, 
in  person,  to  a  Coast  Guard  Port  Security  Unit 
designated  to  receive  such  applications.  Such 
units  will  be  located  in  or  near  each  port  where 
Coast  Guard  Port  Security  Cards  are  required. 
Each  Captain  of  the  Port  shall  forward  promptly 
to  the  Commandant  each  application  for  a  Coast 
Guard  Port  Security  Card  received  by  him. 

(b)  If  an  applicant  fails  or  refuses  to  furnish 
the  required  information  or  to  make  full  and 
complete  answer  with  respect  to  all  matters  of  in- 
quiry, the  Commandant  shall  hold  in  abeyance 
further  consideration  of.  the  application,  and  shall 
notify  the  applicant  that  further  action  will  not  be 
taken  unless  and  until  the  applicant  furnishes  the 
required  information  and  fully  and  completely 
answers  all  inquiries  directed  to  him. 

125.23  United  Stales  citizens.  Acceptable  evi- 
dence of  United  States  citizenship  is  described  in 
this  section  in  the  order  of  its  desirability ;  how- 


ever, the  Coast  Guard  will  reject  any  evidence 
not  believed  to  be  authentic ; 

(a)  Birth  certificate  or  certified  copy  thereof. 

(b)  Certificate  of  naturalization.  This  shall  be 
presented  by  all  persons  claiming  citizenship 
through  naturalization. 

(c)  Baptismal  certificate  or  parish  record  re- 
corded within  one  year  after  birth. 

(d)  Statement  of  a  practicing  physician  certi- 
fying that  he  attended  the  birth  and  that  he  has 
a  record  in  his  possession  showing  the  date  and 
place  of  birth. 

(e)  United  States  passport. 

(f)  A  commission  in  one  of  the  armed  forces 
of  the  United  States,  either  regular  or  reserve ;  or 
satisfactory  documentary  evidence  of  having  been 
commissioned  in  one  of  the  armed  forces  subse- 
quent to  January  1,  1936,  provided  such  com- 
mission or  evidence  shows  the  holder  to  be  a 
citizen. 

(g)  A  continuous  discharge  book,  or  Merchant 
Mariner's  Document  issued  by  the  Coast  Guard 
which  shows  the  holder  to  be  a  citizen  of  the 
United  States. 

(h)  If  an  applicant  claiming  to  be  a  citizen  of 
the  United  States  submits  a  delayed  certificate  of 
birth  issued  under  a  State's  seal,  it  may  be  ac- 
cepted as  prima  facie  evidence  of  citizenship  if  no 
one  of  the  requirements  in  paragraphs  (a)  to  (g) 
of  this  section  can  be  met  by  the  applicant  and  m 
the  absence  of  any  collateral  facts  indicating 
fraud  in  its  procurement. 

(i)  If  no  one  of  the  requirements  in  paragraphs 
(a)  to  (h)  of  this  section  can  be  met  by  the  appli- 
cant, he  should  make  a  statement  to  that  effect, 
and  in  an  attempt  to  establish  citizenship,  he  may 
submit  for  consideration  data  of  the  following 
character : 

(1)  Keport  of  the  Census  Bureau  showing  the 
earliest  record  of  age  or  birth  available.  Re- 
quest for  such  information  should  be  addressed  to 
the  Director  of  the  Census,  Washington,  D.C., 
20233.  In  making  such  request,  definite  informa- 
tion must  be  furnished  the  Census  Bureau  as  to  the 
place  of  residence  when  the  first  census  was  taken 
after  the  birth  of  the  applicant,  giving  the  name 
of  the  street  and  the  number  of  the  house,  or  other 
identification  of  place  where  living,  etc.;  also 
names  of  parents  or  the  names  of  other  persons 
with  whom  residing  on  the  date  specified. 

(2)  School  records,  immigration  records,  or 
insurance  policies  (the  latter  must  be  at  least  10 
years  old). 

125.25  Aliens.  Alien  registration  records  to- 
gether with  other  papers  and  documents  which 
indicate  the  country  of  which  the  applicant  is  a 
citizen  shall  be  accepted  as  evidence  of  citizen- 
ship in  a  foreign  nation. 
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125.27  Sponsorship  of  applicant.  Applica- 
tions for  a  Coast  Guard  Port  Security  Card  shall 
not  be  accepted  unless  sponsored.  The  applicant 
shall  be  sponsored  by  an  authorized  official  of 
applicant's  employer  or  by  an  authorized  official 
of  applicant's  labor  union.  Each  company  and 
each  labor  union  concerned  shall  file  with  the 
appropriate  Captain  of  the  Port  a  list  of  officials 
of  the  company  or  union  who  are  authorized  to 
sponsor  applicants.  Other  sponsorship  may  be 
accepted  wnere  the  circumstances  warrant. 

125.29  Insufficient  information,  (a)(1)  If,  in 
the  judgment  oi  the  Commandant,  an  application 
does  not  contain  sufficient  information  to  enable 
him  to  satisfy  himself  that  the  character  and  hab- 
its of  life  of  the  applicant  are  such  as  to  warrant 
the  belief  that  his  presence  on  waterfront  facili- 
ties, and  port  and  harbor  areas,  including  vessels 
and  harbor  craft  therein,  would  not  be  inimical 
to  the  security  of  the  United  States,  the  Com- 
mandant may  require  the  applicant  to  furnish, 
under  oath  in  writing  or  orally,  such  further  in- 
formation as  he  deems  pertinent  to  the  standards 
set  forth  in  Section  125.19  and  necessary  to  enable 
him  to  make  such  a  determination. 

(2)  If  an  applicant  fails  or  refuses  to  furnish 
such  additional  information,  the  Commandant 
shall  hold  in  abeyance  further  consideration  of 
the  application,  and  shall  notify  the  applicant  that 
further  action  will  not  be  taken  imless  and  until 
the  applicant  furnishes  such  information. 

(b)  Upon  receipt,  the  application  and  such  fur- 
ther information  as  the  Commandant  may  have 
required  shall  be  referred,  except  in  those  instances 
where  action  on  an  application  is  held  in  abeyance 
pursuant  to  Paragraph  125.21(b)  or  to  subpara- 
graph (a)  (2)  of  tnis  section,  to  a  committee  com- 
posed of  a  representative  of  the  Legal  Division, 
of  the  Merchant  Vessel  Personnel  Division  and  of 
the  Intelligence  Division,  Coast  Guard  Head- 
quarters. The  committee  shall  prepare  an  analysis 
of  the  available  information  and  shall  make  rec- 
ommendations for  action   by  the  Commandant. 

(COPR  59-63,  25  F.R.  1589,  Feb.  24.  1960) 

125.31      Approval  of  applicant  by  Commandant. 

(a)  If  the  Commandant  is  satisfied  that  the  char- 
acter and  habits  of  life  of  the  applicant  are  not 
such  as  to  warrant  the  belief  that  his  presence 
on  waterfront  facilities,  and  port  and  harbor  areas, 
including  vessels  and  harbor  craft  therein,  would 
be  inimical  to  the  security  of  the  United  States,  he 
will  direct  that  a  Coast  Guard  Port  Security  Card 
be  issued  to  the  applicant. 

(b)  If  the  Commandant  is  not  satisfied  that  the 
character  and  habits  of  life  of  the  applicant  are 
such  as  to  warrant  the  belief  that  his  presence 
on  waterfront  facilities,  and  port  and  harbor 
areas,  including  vessels  and  haroor  craft  therein, 
would  not  be  inimical  to  the  security  of  the  United 
States,  he  will  notify  the  applicant  in  writing  as 
proviaed  for  in  Section  125.35. 


125.33  Holders  of  Coast  Guard  Port  Security 
Cards,  (a)  Whenever  the  Commandant  is  not  sat- 
isfied that  the  character  and  habits  of  life  of  a 
holder  of  a  Coast  Guard  Port  Security  Card  are 
such  as  to  warrant  the  belief  that  his  presence  on 
waterfront  facilities  and  port  and  harbor  areas, 
including  vessels  and  harbor  craft  therein,  would 
not  be  inimical  to  the  security  of  the  United  States, 
he  will  request  the  holder  to  furnish,  under  oath 
in  writing,  such  information  as  he  deems  perti- 
nent and  necessary  for  a  determination  on  this 
issue. 

(b)  If  the  holder  fails  or  refuses  to  furnish 
such  information  within  thirty  (30)  days  after 
receipt  of  the  Commandant's  request,  the  Com- 
mandant may  issue  the  written  notice  provided  for 
in  Paragraph  125.35(a). 

(c)  The  holder's  failure  or  refusal  to  furnish 
such  information  shall  preclude  a  determination 
that  the  holder's  character  and  habits  of  life  are 
such  as  to  warrant  the  belief  that  his  presence  on 
waterfront  facilities,  and  port  and  harbor  areas, 
including  vessels  and  harbor  craft  therein,  would 
not  be  mimical  to  the  security  of  the  United 
States. 

(d)  Upon  receipt  of  such  information  as  the 
Commandant  may  have  required,  the  procedure 
prescribed  in  Paragraph  125.29(b)  shall  be 
followed. 

(e)  If  the  Commandant  is  satisfied  that  the 
character  and  habits  of  life  of  the  holder  are  such 
as  to  warrant  the  belief  that  his  presence  on  water- 
front facilities,  and  port  and  narbor  areas,  in- 
cluding vessels  and  harbor  craft  therein,  would 
not  be  inimical  to  the  security  of  the  United 
States,   he  shall   notify   the  holder  accordingly. 

(f)  If  the  Commandant  is  not  satisfied  tnat 
the  character  and  habits  of  life  of  the  holder  are 
such  as  to  warrant  the  belief  that  his  presence  on 
waterfront  facilities,  and  port  and  harbor  areas, 
including  vessels  and  harbor  craft  therein,  would 
not  be  inimical  to  the  security  of  the  United  States, 
he  shall  notify  the  holder  in  writing  as  provided 
for  in  Section  125.35. 

(CGFR  59-63,  25  F.R.  1589,  Feb.  24.  1960) 

125.35  Notice  by  Commandant,  (a)  The  no- 
tice provided  for  in  Sections  125.31  and  125.33 
shall  contain  a  statement  of  the  reasons  why  the 
Commandant  is  not  satisfied  that  the  character  and 
habits  of  life  of  the  applicant  or  holder  are  such 
as  to  warrant  the  belief  that  his  presence  on  water- 
front facilities,  and  port  and  harbor  areas,  includ- 
ing vessels  and  harbor  craft  therein,  would  not  be 
inimical  to  the  security  of  the  United  States. 
Such  notice  shall  be  as  specific  and  detailed  as  the 
interests  of  national  security  shall  permit  and 
shall  include  pertinent  information  such  as  names, 
dates,  and  places  in  such  detail  as  to  permit  rea- 
sonable answer. 

(b)  The  applicant  or  holder  shall  have  20  days 
from  the  date  of  receipt  of  the  notice  of  reasons  to 
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file  written  answer  thereto.  Such  answer  may 
include  statements  or  affidavits  by  third  parties  or 
such  other  documents  or  evidence  as  the  applicant 
or  holder  deems  pertinent  to  the  matters  m  ques- 
tion. 

(c)  Upon  receipt  of  such  answer  the  procedure 
prescribed  in  Paragraph  125.29  (b)  shall  be 
followed. 

(d)  If  the  Commandant  is  satisfied  that  the 
character  and  habits  of  life  of  the  applicant  or 
holder  are  such  as  to  warrant  the  belief  that  his 
presence  on  waterfront  facilities,  and  port  and 
harbor  areas,  including  vessels  and  harbor  craft 
therein,  would  not  be  inimical  to  the  security  of  the 
United  States,  he  shall,  in  the  case  of  an  applicant, 
direct  that  a  Coast  Guard  Port  Security  Card  be 
issued  to  the  applicant,  or,  in  the  case  of  a  holder, 
notify  him  accordingly. 

(e^  If  the  Commandant  is  not  satisfied  that  the 
applicant's  or  holder's  character  and  habits  of  life 
are  such  as  to  warrant  the  belief  that  his  presence 
on  waterfront  facilities,  and  port  and  harbor  areas, 
including  vessels  and  harbor  craft  therein,  would 
not  be  mimical  to  the  security  of  the  United 
States,  the  Commandant  shall  refer  the  matter  to 
a  Hearing  Board  for  hearing  and  recommendation 
in  accordance  with  the  provisions  of  this  part. 

125.37  Hearing  Beards.  The  Commandant 
may  establish  a  Hearing  Board  in  each  Coast 
Guard  District.  The  Commandant  shall  desig- 
nate for  each  Hearing  Board  a  Chairman,  who 
shall  be,  so  far  as  practicable,  an  officer  of  the 
Coast  Guard.  The  Commandant  shall  designate, 
so  far  as  practicable,  a  second  member  from  a 
panel  of  persons  representing  labor  named  by  the 
Secretary  of  Labor,  and  a  tnird  member  from  a 

Eanel  of  persons  representing  management  named 
y  the  Secretary  of  Labor. 
125.39     Notice  by  Hearing  Board.     Whenever 
the  Commandant  refers  a  matter  to  a  Hearing 
Board,  the  Chairman  shall : 

(a)  Fix  the  time  and  place  of  the  hearing; 

(b)  Inform  the  applicant  or  holder  of  the  names 
of  the  members  of  tne  Hearing  Board,  their  occu- 
pations, and  the  businesses  or  organizations  with 
which  thev  are  affiliated,  of  his  privilege  of  chal- 
lenge, and  of  the  time  and  place  of  the  hearing; 

(c)  Inform  the  applicant  or  holder  of  his  privi- 
lege to  appear  before  the  Hearing  Board  in  person 
or  by  counsel  or  representative  of  his  choice,  and 
to  present  testimonial  and  documentary  evidence 
in  his  behalf,  and  to  cross-examine  any  witnesses 
appearing  before  the  Board ;  and 

(d)  Inform  the  applicant  or  holder  that  if 
within  10  days  after  receipt  of  the  notice  he  does 
not  request  an  opportunity  to  appear  before  the 
Hearing  Board,  either  in  person  or  by  counsel  or 
representative,  the  Hearing  Board  wiU  proceed 
without  further  notice  to  him. 


125.41  Challenges.  Within  five  days  after 
receipt  of  the  notice  described  in  Section  125.39 
the  applicant  or  holder  may  re<juest  disqualifi- 
cation of  any  member  of  the  Hearing  Board  on  the 
grounds  of  personal  bias  or  other  cause.  The  re- 
quest shall  be  accompanied  by  an  affidavit  setting 
forth  in  detail  the  facts  alleged  to  constitute 
grounds  for  disqualification.  The  affidavit  may  be 
supplemented  by  an  oral  presentation  if  desired. 
If  after  due  consideration  the  Chairman  believes 
a  challenged  member  is  qualified  notwithstanding 
the  challenge,  he  shall  notify  the  person  who  made 
the  challenge  and  arrange  to  proceed  with  the  hear- 
ing. If  the  person  who  made  the  challenge  takes 
exception  to  the  ruling  of  the  Chairman,  the  ex- 
ception and  data  relating  to  the  claim  of  disqualifi- 
cation shall  be  made  a  matter  of  record.  If  the 
Chairman  finds  that  there  is  reasonable  ground 
for  disqualification  he  shall  furnish  the  person 
who  made  the  challenge  with  the  name  of  an  alter- 
nate in  lieu  of  the  challenged  member  and  arrange 
to  proceed  with  the  hearing.  In  the  event  the 
Chairman  is  challenged,  he  shall  forthwith  notify 
the  Commandant,  furnishing  the  grounds  for  the 
claim  of  disqualification,  and  the  Commandant 
shall  act  upon  the  challenge  in  accordance  with  the 
foregoing  procedure.  In  addition  to  the  right 
to  challenge  for  cause,  a  person  who  has  requested 
a  hearing  shall  have  two  peremptory  challenges, 
one  challenge  for  the  management  member  and 
one  challenge  for  the  labor  member  of  the  Hear- 
ing Board.  Should  the  management  member  be 
so  challenged,  the  person  who  made  the  challenge 
may  elect  to  have  the  management  member  re- 
placed by  another  management  member  or  by  a 
member  not  representing  either  management  or 
labor;  if  the  member  peremptorily  challenged 
represents  labor,  the  person  who  made  the  chal- 
lenge may  elect  to  have  the  labor  member  replaced 
by  another  labor  member  or  by  a  member  not 
representing  either  management  or  labor. 

125.43  Hearing  procedure,  (a)  Hearings 
shall  be  conducted  in  an  orderly  manner  and  in  a 
serious,  businesslike  atmosphere  of  dignity  and 
decorum  and  shall  be  expedited  as  much  as 
possible. 

(b)  The  hearing  shall  be  in  open  or  closed  ses- 
sion at  the  option  of  the  applicant  or  holder. 

(c)  Testimony  before  the  Hearing  Board  shall 
be  given  under  oath  or  affirmation. 

(d)  The  Chairman  of  the  Hearing  Board  shall 
inform  the  applicant  or  holder  of  his  right  to : 

(1)  Participate  in  the  hearing ; 

(2)  Be  represented  by  counsel  of  his  choice; 

(3)  Present  witnesses  and  offer  other  evidence 
in  his  own  behalf  and  in  refutation  of  the  reasons 
set  forth  in  the  Notice  of  the  Commandant;  and 

(4)  Cross-examine  any  witnesses  offered  in  sup- 
port of  such  reasons. 
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(e)  Hearings  shall  be  opened  by  the  reading 
of  the  Notice  of  the  Commandant  and  the  answer 
thereto.  Any  statement  and  affidavits  filed  by  the 
applicant  or  holder  may  be  incorporated  in  the 
record  by  reference. 

(f )  The  Hearing  Board  may,  in  its  discretion, 
invite  any  person  to  appear  at  the  hearing  and 
testify.  However,  the  Board  shall  not  be  bound 
by  the  testimony  of  such  witness  by  reason  of  hav- 
ing called  him  and  shall  have  full  right  to  cross- 
examine  the  witness.  Every  eflPort  shall  be  made 
to  produce  material  witnesses  to  testify  in  support 
of  the  reasons  set  forth  in  the  Notice  of  the  Com- 
mandant, in  order  that  such  witnesses  may  be  con- 
fronted and  cross-examined  by  the  applicant  or 
holder. 

( g)  The  applicant  or  holder  may  introduce  such 
evidence  as  may  be  relevant  and  pertinent.  Rules 
of  evidence  shall  not  be  binding  on  the  Hearing 
Board,  but  reasonable  restrictions  may  be  imposed 
as  to  the  relevancy,  competency  and  materiality  of 
matters  considered.  If  the  applicant  or  holder  is, 
or  may  be,  handicapped  by  the  non-disclosure  to 
him  of  confidential  sources,  or  by  the  failure  of 
witnesses  to  appear,  the  Hearing  Board  shall  take 
the  fact  into  consideration. 

(h)  The  applicant  or  holder  or  his  counsel  or 
representative  shall  have  the  right  to  control  the 
sequence  of  witnesses  called  by  him. 

(i)  The  Hearing  Board  shall  give  due  consider- 
ation to  documentary  evidence  developed  by  in- 
vestigation, including  membership  cards,  petitions 
bearing  the  applicant's  or  holder's  signature, 
books,  treatises  or  articles  written  by  the  applicant 
or  holder  and  testimony  by  the  applicant  or  holder 
before  duly  constituted  authority. 

(j)  Complete  verbatim  stenographic  transcrip- 
tion shall  be  made  of  the  hearing  by  qualified  re- 
porters and  the  transcript  shall  constitute  a  per- 
manent part  of  the  record.  Upon  request,  the  ap- 
plicant or  holder  or  his  counsel  or  representative 
shall  be  furnished,  without  cost,  a  copy  of  the 
transcript  of  the  hearing. 

(k)  The  Board  shall  reach  its  conclusion  and 
base  its  determination  on  information  presented 
at  the  hearing,  together  with  such  other  informa- 
tion as  may  have  oeen  developed  through  investi- 
gation and  inquiries  or  made  available  by  the  ap- 
plicant or  holder. 

(1)  If  the  applicant  or  holder  fails,  without 
good  cause  shown  to  the  satisfaction  of  the  chair- 
man, to  appear  personally  or  to  be  represented 
before  the  Hearing  Board,  the  Board  shall  proceed 
with  consideration  of  the  matter. 

(m)  The  recommendation  of  the  Hearing 
Board  shall  be  in  writing  and  shall  be  signed  by 
all  members  of  the  Board.  The  Board  shall  for- 
ward to  the  Commandant,  with  its  recommenda- 
tion, a  memorandum  of  reasons  in  support  thereof. 
Should  any  member  be  in  disagreement  with  the 


majority  a  dissent  should  be  noted  setting  forth 
the  reasons  tlierefor.  The  recommendation  of  the 
Board,  together  with  the  complete  record  of  the 
case,  shall  be  sent  to  the  Commandant  as  expedi- 
tiously as  possible. 

125.45  Action  by  Commandant,  (a)  If,  upon 
receipt  of  the  Board's  recommendation,  the  Com- 
mandant is  satisfied  that  the  character  and  habits 
of  life  of  the  applicant  or  holder  are  such  as  to 
warrant  the  belief  that  his  presence  on  waterfront 
facilities,  and  port  and  harbor  areas,  including 
vessels  and  harbor  craft  therein,  would  not  be 
inimical  to  the  security  of  the  United  States,  he 
shall,  in  the  case  of  an  applicant,  direct  that  a 
Coast  Guard  Port  Security  Card  be  issued  to  the 
applicant,  or,  in  the  case  of  a  holder,  notify  him 
accordingly. 

(b)  If,  upon  receipt  of  the  Board's  recommen- 
dation, the  Commandant  is  not  satisfied  that  the 
character  and  habits  of  life  of  the  applicant  or 
holder  are  such  as  to  warrant  the  belief  that  his 
presence  on  waterfront  facilities,  and  port  and 
harbor  areas,  including  vessels  and  harbor  craft 
therein,  would  not  be  inimical  to  the  security  of 
the  United  States,  the  Commandant  shall : 

(1 )  In  the  case  of  an  applicant,  notify  him  that 
a  Coast  Guard  Port  Security  Card  will  not  be 
issued  to  the  applicant,  or, 

(2)  In  the  case  of  a  holder,  revoke  and  require 
the  surrender  of  his  Coast  Guard  Port  Security 
Card. 

(c)  Such  applicant  or  holder  shall  be  notified  of 
his  right,  and  shall  have  20  days  from  the  receipt 
of  such  notice  within  which  to  appeal  under  this 
part. 

125.47  Appeals,  (a)  The  Commandant  shall 
establish  at  Coast  Guard  Headquarters,  Washing- 
ton, D.C.  20226j  an  Appeal  Board  to  hear  appeals 
provided  for  in  this  part.  The  Commandant 
shall  designate  for  the  Appeal  Board  a  Chairman, 
who  shall  be,  so  far  as  practicable,  an  officer  of  the 
Coast  Guard.  Tlie  Commandant  shall  designate, 
so  far  as  practicable,  a  member  from  a  panel  of 
persons  representing  management  nominated  by 
the  Secretary  of  Labor,  and  a  member  from  a 
panel  of  persons  representing  labor  nominated  by 
the  Secretary  of  Labor.  The  Commandant  shall 
insure  that  pei"sons  designated  as  Appeal  Board 
members  have  suitable  security  clearance.  The 
Chairman  of  the  Appeal  Board  .shall  make  all 
arrangements  incident  to  the  business  of  the 
Appeal  Board. 

(b)  If  an  applicant  or  holder  appeals  to  the 
Appeal  Board  within  20  days  after  receipt  of 
notice  of  his  right  to  appeal  under  this  part,  his 
appeal  shall  be  handled  under  the  same  procedure 
as  that  specified  in  Section  125.39,  and  the  priv- 
ilege of  challenge  may  be  exercised  through  the 
same  procedure  as  that  specified  in  Section  125.41. 
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(c)  Appeal  Board  proceedings  shall  be  con- 
ducted in  the  same  manner  as  that  specified  in 
Section  125.43. 

125.49     Action  by  Commandant  after  appeal. 

(a)  If,  upon  receipt  of  the  Appeal  Board's  recom- 
mendation, the  Commandant  is  satisfied  that  the 
character  and  habits  of  life  of  the  applicant  or 
holder  are  such  as  to  warrant  the  belief  that  his 
presence  on  waterfront  facilities,  and  port  and 
harbor  areas,  including  vessels  and  harbor  craft 
thereinj  would  not  be  inimical  to  the  security  of 
the  United  States,  he  shall,  in  the  case  of  an  appli- 
cant, direct  that  a  Coast  Guard  Port  Security 
Card  be  issued  to  the  applicant,  or  in  the  case  of  a 
holder,  notify  him  accordingly. 

(b)  If,  upon  receipt  of  the  Appeal  Board's 
recommendation,  the  Commandant  is  not  satisfied 
that  the  character  and  habits  of  life  of  the  appli- 
cant or  holder  are  such  as  to  warrant  the  belief 
that  his  presence  on  waterfront  facilities,  and  port 
and  haroor  areas,  including  vessels  and  harbor 
craft  therein,  would  not  be  inimical  to  the  security 
of  the  United  States,  the  Commandant  shall  notify 
the  applicant  or  holder  that  his  appeal  is  denied. 

125.51  Replacement  of  lost  Coast  Guard  Port 
Security  Card,  (a)  Any  person  whose  Coast 
Guard  Port  Security  Card  has  been  stolen,  lost,  or 
destroyed  shall  report  that  fact  to  a  Coast  Guard 
Port  Security  Unit  or  Captain  of  the  Port  as  soon 
thereafter  as  possible. 

(b)  A  person  who  has  lost  a  Coast  Guard  Port 
Security  Card  may  apply  for  a  replacement  card 
by  submitting  "An  Application  for  Replacement 
of  Lost  Port  Security  Card"  (Form  CG  2685A) 
to  a  Coast  Guard  Port  Security  Unit.  A  replace- 
ment will  be  issued  only  after  a  full  explanation 
of  the  loss  of  the  Coast  Guard  Port  Security  Card 
is  made  in  writing  to  the  Coast  Guard  and  after  a 
full  check  is  made  and  authorization  is  granted  by 
the  Commandant. 

(c)  Any  person  to  whom  a  Coast  Guard  Port 
Security  Card  has  been  issued  as  a  replacement 
for  a  lost  card,  shall  immediately  surrender  the 
original  card  to  the  nearest  Coast  Guard  Port 
Security  Unit  or  Captain  of  the  Port  if  the 
original  card  should  be  recovered. 

125.53  Requirements  for  credentials;  certain 
vessels  operating  on  navigable  waters  of  the 
United  States  (including  the  Great  Lakes  and  West- 
ern Rivers),  (a)  Every  person  desiring  access  to 
vessels,  except  public  vessels,  falling  within  any 
of  the  categories  listed  below,  as  a  master,  person 
in  charge,  or  member  of  the  crew  thereof,  shall  be 
required  to  be  in  possession  of  one  of  the  identifica- 
tion credentials  listed  in  Section  125.09. 

(1)  Towing  vessels,  barges,  and  lighters  op- 
erating in  the  navigable  waters  of  the  continental 


United  States  other  than  tlie  Great  Lakes  and 
Western  Rivers. 

(2)  Harbor  craft,  such  as  water  taxis,  junk 
boats,  garbage  disposal  boats,  bum  boats,  supply 
boats,  repair  boats,  and  ship  cleaning  boats,  which 
in  the  course  of  their  normal  operations  service  or 
contact  vessels,  foreign  or  domestic,  public  or 
merchant,  in  the  navigable  waters  of  the  conti- 
nental United  States  other  than  the  Great  Lakes 
and  Western  Rivers. 

(b)  The  term  "master,  person  in  charge,  or  mem- 
ber of  the  crew"  shall  be  deemed  to  include  any 
person  who  serves  on  board  in  any  capacity  con- 
cerned with  the  operation,  maintenance,  or  admin- 
istration of  the  vessel  or  its  cargo. 

(c)  Where  the  Coast  Guard  Port  Security  Card 
(Form  CG  2514)  is  to  be  used  as  the  identification 
required  by  paragraph  (a)  of  this  section,  applica- 
tion for  such  card  may  be  made  immediately  by 
the  persons  concerned.  The  issuance  of  the  Coast 
Guard  Port  Security  Card  shall  be  in  the  form  and 
manner  prescribed  by  Section  125.11. 

(d)  At  the  discretion  of  the  District  Com- 
mander any  person  desiring  access  to  vessels  of  the 
categories  named  in  this  section,  who  may  be  re- 
quired by  the  provisions  hereof  to  possess  identifi- 
cation credentials,  may  be  furnished  a  letter  simed 
by  the  District  Commander  or  the  Captain  of  the 
Port  and  this  letter  shall  serve  in  lieu  of  a  Coast 
Guard  Port  Security  Card  and  will  authorize  such 
access  for  a  period  not  to  exceed  60  days,  and  such 
a  letter  issued  shall  be  deemed  to  be  satisfactory 
identification  within  the  meaning  of  Section 
125.09.  The  issuance  of  the  letter  shall  be  subject 
to  the  following  conditions : 

(1)  The  services  of  the  person  are  necessary  to 
avoid  delay  in  the  operation  of  the  vessel ; 

(2)  The  person  does  not  possess  one  of  the  iden- 
tification credentials  listed  in  Section  125.09; 

(3)  The  person  has  filed  his  application  for  a 
Coast  Guard  Port  Security  Card  or  submits  his 
application  before  the  letter  is  issued ;  and, 

(4)  The  person  has  been  screened  by  the  Dis- 
trict Commander  or  Captain  of  the  Port  and  such 
officer  is  satisfied  concerning  the  eligibility  of  the 
applicant  to  receive  a  temporary  letter. 

(CGFR  56-51,  21  F.  R.  9339,  Nov.  30,  1956) 

125.55  Outstanding  Port  Security  Card  Appli- 
cations. A  person  who  has  filed  an  application 
for  a  Coast  Guard  Port  Security  Card  and  who 
did  not  receive  such  a  document  prior  to  May  1, 
1956,  shall  submit  a  new  application  in  accordance 
with  the  requirements  of  this  part. 

(CGFR  61-54,  26  PR.  11862,  Dec.  12,  1961) 

125.57     Applications     previously     denied.      A 

person  who  has  been  denied  a  Coast  Guard  Port 
Security  Card  before  May  1, 1956,  may  file  a  new 
application  for  such  a  document  in  accordance 
with  the  requirements  of  this  part. 
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126.01    General  definitions. 

126.05    Designated  waterfront  facility. 

126.07     Dangerous  cargo. 

126.09     Designated  dangerous  cargo. 

126.11  Waiver  authority  based  on  local  or  unusual 
conditions. 

126.13    Designation  of  waterfront  facilities. 

126.15  Conditions  for  designation  as  designated  water- 
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ADTHOErTT  :  II  128.01  to  126.37  Issued  under  sec.  1,  40  Stat. 
220,  aa  amended ;  50  U.S.C.  191.  BO.  10173,  15  F.R.  7005, 
3  CFK,  1950  Supp.,  as  amended.  B.O.  10277,  16  F.R.  7537,  3 
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SOOBCE;  11126.01  to  126.37  contained  In  CGPB  51-37,  16 
F.R.  8677,  Aug.  28, 1951,  except  as  otherwise  noted. 

126.01  General  definitions,  (a)  The  terms 
"Commandant",  "District  Commander",  "Captain 
of  the  Port",  and  "Waterfront  Facility"  when 
used  in  this  part  shall  have  the  meaning  set  forth 
in  Sections  6.01-1,  6.01-2,  6.01-3,  and  6.01-i,  re- 
spectively, of  Executive  Order  No.  10173  (15 
F.R.  7005,  3  CFR,  1950  Supp.),  except  that  the 
term  "waterfront  facility"  shall  not  include  such 
a  facility  directly  operated  by  the  Departments 
of  the  Army,  Navy,  or  Air  Force. 

(b)  The  term  "net  tons"  when  used  in  Para- 
graph 126.27  (b),  shall  be  "net  weights"  of  the 
materials  as  prepared  for  shipment,  i.e.:  gross 
freight  less  tare  (weight  of  packing  and  shipping 
containers). 

(COFR  87-52,  22  F.R.  10302,  Dec.  20,  1957) 

126.05     Designated    waterfront    facility.     The 

term  "designated  waterfront  facility"  shall  mean 
a  waterfront  facility  designated  by  Section  126.13 
for  the  handling  and  storage  of,  and  for  vessel 
loading  and  discharging  o^  explosives,  inflam- 
mable or  combustible  liquids  in  bulk,  or  other 
dangerous  articles  or  cargo  covered  by  the  regula- 
tions entitled  "Explosives  or  Other  Dangerous 
Articles  on  Board  Vessels"  (46  CFR  Part  146) 


and  the  regulations  governing  tank  vessels  (46 
CFR  Parts  30  to  39,  inclusive) . 

126.07  Dangerous  cargo.  The  term  "danger- 
ous cargo"  shall  mean  all  explosives  and  other 
dangerous  articles  or  cargo  covered  by  the  regu- 
lations entitled  "Explosives  or  Other  Dangerous 
Articles  on  Board  Vessels"  (46  CFR  Part  146) 
and  the  regulations  governing  tank  vessels  (46 
CFR  Parts  30  to  39,  inclusive) . 

126.09  Designated  dangerous  cargo.  The 
term  "designated  dangerous  cargo"  shall  mean 
Explosives  (commercial  or  military),  Class  A,  as 
classified  in  46  CFR  Part  146. 

(CGFR  62-30,  17  F.R.  5397,  June  14,  1952) 

126.1 1  Waiver  authority  based  on  local  or  un- 
usual conditions.  Whenever  the  Commandant, 
the  District  Commander,  or  the  Captain  of  the 
Port  shall  find  that  the  application  of  any  provi- 
sion contained  in  this  part  is  not  necessary  to  the 
security  of  the  port  and  vessels  and  waterfront 
facilities  therein,  or  that  its  application  is  not 
practical  because  of  local  conditions  or  because 
the  materials  or  personnel  required  for  compli- 
ance are  not  available,  or  because  the  requirements 
of  the  national  defense  justify  a  departure  from 
such  provision,  he  may  waive  compliance  with 
such  provision  to  the  extent  and  under  such  re- 
quirements as  he  may  determine. 

126.13  Designation  of  waterfront  facilities. 
(a)  Waterfront  facilities  which  fidfill  the  condi- 
tions required  in  Section  126.15,  unless  waived  un- 
der provisions  of  Section  126.11,  and  only  such 
waterfront  facilities  are  designated  for  the  han- 
dling, storing,  stowing,  loading,  discharging,  or 
transporting  of  dangerous  cargo,  subject  to  com- 
pliance with  other  applicable  requirements  and 
provisions  set  forth  in  this  part. 

(b)  Handling,  storing,  stowing,  loading,  dis- 
charging, or  transporting  dangerous  cargo  at  any 
waterfront  facility  other  than  one  designated  by 
this  section  is  hereby  prohibited,  and  violation  of 
this  prohibition  will  subject  the  violator  to  the 
penalties  of  fiine  and  imprisonment  provided  in 
section  2,  Title  II  of  the  act  of  June  15,  1917,  as 
amended,  50  U.  S.  C.  192. 

(COFR  57-52,  22  F.  R.  10302,  Dee.  20, 1987) 

126.15  Conditions  for  designation  as  desig- 
nated waterfront  facility.  The  conditions  referred 
to  in  Section  126.13  for  designation  of  a  water- 
front facility  for  the  purpose  of  handling,  storing, 
stowing,  loading,  discharging,  or  trans{)orting  or 
dangerous  cargo  shall  be  as  follows : 

(a)  Guards.  That  guards  are  provided  by  the 
owner  or  operator  of  the  waterfront  facility  for 
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the  protection  thereof  in  such  numbers  and  of 
such  qualifications  as  to  assure  adequate  surveil- 
lance, prevent  unlawful  entrance,  detect  fire  haz- 
ards, and  check  the  readiness  of  protective 
equipment. 

(b)  Smoking.  That  smoking  is  prohibited  on 
the  waterfront  facility  except  at  such  portions 
thereof  as  may  be  designated  by  the  owner  or 
operator  thereof :  Provided,  That  smoking  in  such 
areas  shall  only  be  permitted  in  accordance  with 
local  ordinances  and  regulations  and  that  signs 
are  conspicuously  posted  marking  such  authorized 
smoking  areas  and  that  "No  Smoking"  signs  are 
conspicuously  posted  elsewhere  on  the  waterfront 
facility. 

(e)  Welding  or  hot  work.  That  oxyacetylene  or 
similar  welding  or  burning,  or  other  hot  work  in- 
cluding electric  welding  or  the  operation  of  equip- 
ment therefor  is  prohibited  on  the  waterfront 
facility  during  the  handling,  storing,  stowing, 
loading,  discharging,  or  transporting  of  danger- 
ous cargo  thereon,  except  when  approved  by  the 
Captain  of  the  Port:  Provided,  That  such  work 
shall  not  be  conducted  at  any  time  during  the 
handling,  storing,  stowing,  loading,  discharging, 
or  transporting  of  explosives. 

(d)  Trucks  and  other  motor  vehicles.  That 
trucks  and  other  motor  vehicles  are  not  permitted 
to  remain  or  park  upon  the  waterfront  facility 
except  under  the  following  conditions : 

(1)  When  actually  awaiting  opportunity  to 
load  or  discharge  cargo,  ship  supplies,  or  passen- 
gers and  is  attended  by  a  driver. 

(2)  Wlien  loading  or  discharging  tools,  equip- 
ment or  materials  incident  to  maintenance,  repair, 
or  alterations  and  is  attended  by  a  driver. 

(3)  \VTien  the  vehicle  is  headed  toward  an  un- 
impeded exit  and  is  attended  by  a  driver. 

(4)  When  a  vehicle  is  handled  and  stored  as  an 
item  of  cargo. 

(5)  When  parking  areas  are  designated  and 
permitted  in  accordance  with  local  ordmances  and 
regulations  and  provided  no  fire  lanes  are  blocked 
nor  exits  impeded  by  their  presence,  passenger 
vehicles  may  be  parked  in  such  portions  of  the 
waterfront  facility  as  may  be  designated  and 
marked  off  by  the  owner  or  operator. 

(e)  Pier  automotive  equipment.  That  tractors, 
stackers,  lift  trucks,  bolsters  and  other  equipment 
driven  by  internal  combustion  engines  used  on 
the  waterfront  facOity  are  of  such  construction 
and  condition  and  free  from  excess  grease,  oil,  or 
lint  as  not  to  constitute  a  fire  hazard;  that  each 
imit  of  such  equipment  is  provided  with  an  ap- 
proved type  fire  extinguisher  attached,  except 
where  waterfront  facilities  are  provided  with  fire 
extinguishers  approved  by  the  Captain  of  the  Port 
as  being  adequate  in  numbers,  type  and  location 
for  additional  protection  of  pier  automotive 
equipment;  that,  when  not  in  use,  such  equip- 


ment is  stored  in  a  safe  manner  and  location ;  that 
gasoline  or  other  fuel  used  for  such  equipment 
is  stored  and  handled  in  accordance  with  accepted 
safe  practices  and  is  not  stored  on  the  waterfront 
facility,  except  in  conformity  with  paragraph  (g) 
of  this  section ;  and  that  rerueling  of  such  equip- 
ment or  any  vehicle  is  prohibitea  on  any  pier  or 
wharf  within  the  waterfront  facility. 

(f)  Rubbish  and  waste  materials.  That  the 
waterfront  facility  is  free  from  rubbish,  debris, 
and  waste  materials. 

(g)  Maintenance  stores  and  supplies.  That 
supplies  classified  as  dangerous  by  the  provisions 
of  the  regulations  entitled  "Explosives  or  Other 
Dangerous  Articles  on  Board  Vessels"  (46  CFR 
Part  146),  to  be  used  in  connection  with  operation 
or  maintenance  of  the  property  or  facility  are  not 
stored  on  any  pier  or  wnarf  within  the  waterfront 
facility  and  are  not  stored  elsewhere  on  the  water- 
front facility  except  in  amounts  necessary  for  nor- 
mal current  operating  conditions;  that  such  stor- 
age is  in  a  compartment  remote  from  combustible 
material  and  so  constructed  as  to  be  readily  acces- 
sible and  provide  safe  storage;  that  storage  com- 
partments are  kept  clean  and  maintained  free  of 
scrap  materials,  empty  containers,  soiled  wiping 
rags,  waste,  and  other  debris;  that  covered  metal 
containers  are  provided  for  storage  of  used  wip- 
ing cloths  and  contents  removed  at  the  end  of  each 
working  day ;  that  clothing  lockers  are  maintained 
clean  and  orderly  and  properly  ventilated;  and 
that  fire-extinguishing  equipment  suitable  for  the 
type  of  hazard  is  readily  available. 

(h)  Electric  wiring.  That  new  installations  of 
electric  wiring  and  equipment  are  made  in  accord- 
ance with  accepted  safe  practices  (conformity 
with  the  requirements  of  the  National  Electric 
Code  (current  edition)  and  the  requirements  of 
applicable  local  regulations  shall  be  deemed  evi- 
dence of  compliance  with  such  accepted  safe  prac- 
tices) ;  that  materials,  fittings,  and  devices  are  of 
type  and  character  approved  for  the  intended  use 
by  Underwriters  Laboratories,  Inc.,  Associated 
Factory  Mutual  Laboratories,  or  United  States 
National  Bureau  of  Standards;  that  existing  elec- 
tric wiring  is  maintained  in  a  safe  condition,  free 
of  defects  or  modifications  which  may  cause  fire 
or  personal  injury;  that  defective  or  dangerous 
wirmg,  equipment,  and  devices  are  permanently 
disconnected  from  sources  of  energy. 

(i)  Heating  equipment.  That  heating  equip- 
ment is  safely  installed  and  maintained  in  good 
operating  condition;  that  adequate  clearances  to 
prevent  undue  heating  of  nearby  combustible  ma- 
terials are  maintained  oetween  heating  appliances, 
chimneys,  stove  pipes,  gas  vents,  or  other  heat 
producmg  elements,  and  any  combustible  mate- 
rials of  the  floor,  walls,  partitions  or  roofs;  that, 
in  general,  clearances  are  such  that  continuous 
operation  of  the  heat  producing  device  at  fuU  ca- 
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p8u:ity  will  not  increase  the  temperature  of  nearby 
woodwork  more  than  90  degrees  above  the  ambient 
temperature;  that,  where  necessary  to  prevent 
contact  with  movable  combustible  materials,  heat- 
ing appliances  are  enclosed  or  screened ;  that  spark 
arresters  are  provided  on  chimneys  or  appliances 
burning  solid  fuel  used  in  locations  where  sparks 
constitute  a  hazard  to  nearby  combustible  mate- 
rials. (As  a  guide  to  safe  installation  of  heating 
e<}uipment,  the  appropriate  chapters  of  the  Na- 
tional Board  of  rire  Underwriters  Building  Code 
(current  edition)  are  recommended.) 

(j)  Fir*  extinguishing  equipment.  That  fire  ex- 
tinguishing appliances  are  made  available  in  ade- 
quate quantities,  locations,  and  types;  that  first 
aid  fire  appliances  are  installed  and  maintained 
in  accordance  with  accepted  safe  practices  (con- 
formity with  the  requirements  prescribed  in  the 
current  "Standards  for  the  Installation,  Main- 
tenance and  Use  of  Portable  Fire  Extinguishers," 
issued  by  the  National  Fire  Protection  Associ- 
ation, shall  be  deemed  evidence  of  compliance 
with  such  accepted  safe  practices) ;  that  nre  ex- 
tinguishing equipment,  fire  alarm  systems  and  de- 
vices, and  fire  doors  and  other  safety  equipment 
are  maintained  in  good  operating  condition  at  all 
times;  that  provision  is  made  so  that,  when  haz- 
ards arise  which  require  such  precaution,  emer- 
gency hose  lines  wUI  be  led  out  and  other  emer- 
gency firetighting  equipment  will  be  placed 
immediately  adjacent  to  such  hazards. 

(k)  Marking  of  fire  appliance  locations.  That 
the  locations  of  all  fire  appliances,  including  hy- 
drants, standpipe  and  hose  stations,  fire  extin- 
guishers, and  fire  alarm  boxes,  are  conspicuously 
marked;  and  that  ready  accessibility  to  such  ap- 
pliances is  maintained. 

(I)  Lighting.  That  subject  to  applicable  dimout 
and  blackout  regulations,  such  waterfront  facility 
is  adequately  illuminated  during  the  handling, 
storing,  stowing,  loading,  discharging  or  trans- 
porting of  dangerous  cargo  thereon;  and  that 
kerosene  and  gasoline  lamps  and  lanterns  are  not 
used  on  such  waterfront  facility. 

(m)  Arrangement  of  cargo,  freight,  merchandise 
or  material.  That  cargo,  freight,  merchandise  or 
material  is  arranged  on  the  waterfront  facility 
according  to  the  individual  structure  of  such 
facility,  in  a  manner  to  permit  complete  access 
for  the  purpose  of  fire  extinguishment ;  that,  ex- 
cept on  facilities  used  primarily  for  the  transfer 
of  railroad  or  highway  vehicles  to  or  from  cargo 
vessels  and  carfloats ;  cargo,  freight,  merchandise 
or  other  material  is  placed  on  the  waterfront 
facility  in  accordance  with  the  following : 

(1)  At  least  two  feet  of  clear  and  open  space 
shall  be  maintained  free  of  rubbish,  dunnage,  or 
other  obstructions  between  cargo,  freight,  mer- 
chandise, or  other  material  piles  and  both  sides 


of  the  walls  of  the  waterfront  facilit^j  fire  walls 
or  fire  stops  in  enclosed  waterfront  facilities.  This 
distance  shall  be  measured  from  the  most  promi- 
ment  projection  of  the  wall  such  as  studding, 
bracings,  or  other  obstructions  that  are  part  of  the 
structure.  In  an  unenclosed  facility,  two  feet  of 
clear  and  open  space  shall  be  maintained  free  of 
rubbish,  dunnage,  or  other  obstructions  between 
cargo,  freight,  merchandise  or -other  materials  and 
the  sides  of  the  pier. 

(2)  Inflammable  or  combustible  cargo,  freight, 
merchandise  or  material,  not  including  bulk  cargo, 
shall  not  be  tiered  higher  than  12  feet.  All  cargo, 
freight,  merchandise  or  other  materials  including 
inflammable  or  combustible  cargo,  freight,  mer- 
chandise or  materials  shall  be  so  tiered  as  to  main- 
tain a  clearance  between  the  upper  level  of  the  top 
tier  and  trusses,  beams,  girders,  or  other  structural 
members  of  not  less  than  36  inches,  and  between 
such  upper  level  and  sprinkler  heads  a  clearance 
of  at  least  12  inches  shall  be  maintained. 

(3)  There  shall  be  maintained  at  least  four  feet 
of  clear  and  open  operating  space  around  any  fire 
alarm  box,  standpipe,  firehose,  sprinkler  valve, 
fire  door,  deck  hatch,  or  first-aid  fire  appliance. 

(4)  When  first  aid  fire  appliances,  alarm  boxes, 
other  safety  equipment  or  deck  hatches  are  located 
in  a  space  surroimded  by  cargo,  freight,  merchan- 
dise, or  other  materials,  there  shall  be  maintained 
a  straight,  free,  and  open  space  at  least  three  feet 
in  width  running  therefrom  to  the  center  aisle. 
This  space  shall  be  kept  clear  of  all  rubbish,  dun- 
nage, and  other  obstruction. 

( 5 )  A  main  aisle  of  at  least  twenty  feet  in  width 
shall  be  maintained  the  entire  length  of  the  water- 
front facility  if  control  of  fire  requires  trucks  to 
come  on  the  pier.  The  aisle  may  be  reduced  to 
eight  feet  in  width  if  such  access  by  fire  trucks  is 
not  required. 

(6)  Cross  aisles,  at  least  five  feet  wide,  straight 
and  at  right  angles  to  the  main  aisle,  shall  be 
maintained  at  intervals  not  exceeding  seventy-five 
feet,  and  extending  to  the  side  of  the  waterfront 
facility. 

(n)  Adequacy  of  guarding.  Are  extinguishing 
equipment,  and  lighting.  That  the  word  "ade- 
quate," as  used  in  paragraphs  (a),  (j),and  (1)  of 
this  section  with  respect  to  guarding,  fire  extin- 
guishing equipment,  and  lighting,  respectively, 
means  that  determination  which  a  reasonable  per- 
son would  make  under  the  circumstances  of  the 
particular  case.  Unless  there  is  gross  noncom- 
pliance, the  judgment  and  determination  of  the 
operator  of  the  facility  will  be  acceptable  as  ful- 
filling the  requirements  imless  and  until  the  CajH 
tain  of  the  Port  inspects  the  facility  and  notifies 
the  operator  thereof  in  writing  in  what  respect  the 
guarding,  fire  extinguishing  equipment,  or  light- 
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ing,  is  deemed  inadequate  and  affords  such  opera- 
tor an  opportunity  to  correct  the  deficiency. 

(CGFK  61-52.  16  P.R.  11311.  Nov.  7,  19B1 ;  COFR  87-52.  22 
F.R.  10303,  Dec.  20.  1957;  CQFB  68-4.  23  P.R.  1697.  Mar.  6. 
1958 :  COFR  58-46,  23  F.R.  10487,  Dec.  23,  1958 ;  COFR  69-35, 
24  P.R.  7681,  Sept.  19,  1959  ;  COFR  64-6,  29  F.R.  1570,  Jan.  30, 
1964) 

126.17  Permits  required  for  handling  desig- 
nated dangerous  cargo.  Designated  dangerous 
cargo  may  be  handled,  loaded,  discharged^  or 
transported  at  any  designated  waterfront  facility 
only  if  a  permit  therefor  has  been  issued  by  the 
Captain  of  the  Port.  This  permit  requirement 
may  be  waived,  at  the  discretion  of  the  Captain  of 
the  Port,  when  such  cargoes  are  contained  within 
railroad  cars  or  highway  vehicles  which  are  moved 
on  or  across  a  waterfront  facility  used  primarily 
for  the  transfer  of  railroad  cars  or  highway  ve- 
hicles to  or  from  a  railroad  or  highway  vehicle 
ferry  or  carfloat;  provided  such  designated  car- 
goes are  not  removed  from,  or  placed  in,  the  rail- 
road car  or  highway  vehicle  while  it  is  in  or  on 
such  waterfront  facility. 

(COFR  58-43.  23  F.R.  8642,  Nov.  1, 1958) 

126.19  Issuance  of  permits  for  handling  desig- 
nated dangerous  cargo,  (a)  Upon  the  applica- 
tion of  the  owners  or  operators  of  a  designated 
waterfront  facility  or  of  their  authorized  repre- 
sentatives, the  Captain  of  the  Port  is  authorized 
to  issue  a  permit  for  each  transaction  of  handling, 
loading,  discharging,  or  transporting  designated 
dangerous  cargo  at  such  waterfront  facility  pro- 
rided  the  following  requirements  are  met : 

(1)  The  facility  shall  comply  in  all  respects 
with  the  regulations  in  this  subchapter. 

(2)  The  quantity  of  designated  dangerous 
cargo,  except  military  explosives  shipped  oy  or 
for  the  Armed  Forces  of  the  United  States,  on 
the  waterfront  facility  and  vessels  moored  thereto 
shall  not  exceed  the  limits  as  to  maximum  quan- 
tity, isolation  and  remoteness  established  by  local, 
municipal,  territorial,  or  State  authorities.  Each 
permit  issued  under  these  conditions  shall  specifv 
that  the  limits  so  established  shall  not  be  exceeded. 

( 3 )  The  quantity  of  designated  dangerous  cargo 
consisting  of  military  explosives  shipped  by  or  for 
the  Armed  Forces  of  the  United  States  on  the 
waterfront  facility  and  vessels  moored  thereto 
shall  not  exceed  the  limits  as  to  maximum  quan- 
tity, isolation  and  remoteness  as  established  by 
the  Captain  of  the  Port.  Each  permit  issued 
under  these  conditions  shall  specify  that  the  limits 
so  established  shall  not  be  exceeded. 

(COFR  63-27,  18  F.  R.  6348.  Sept.  8,  1963) 

126.21  Permitted  transactions.  All  permits  is- 
sued pursuant  to  Section  126.19  are  hereby  condi- 
tioned upon  the  observance  and  fulfillment  of  the 
following : 

(a)  The  conditions  set  forth  in  Section  126.15 
shall  at  all  times  be  strictly  observed.  . 


(b)  No  amount  of  designated  dangerous  cargo, 
except  military  explosives  shipped  by  or  -for  the 
Armed  Forces  of  the  United  States,  in  excess  of 
the  maximum  quantity  established  by  local,  mu- 
nicipal, territorial,  or  State  authorities  shall  be 
present  on  the  waterfront  facility  and  vessels 
moored  thereto. 

(c)  Designated  dangerous  cargo  shall  not  be 
brought  onto  the  waterfront  facility  from  shore 
except  when  laden  within  a  railroad  car  or  high- 
way vehicle  and  shall  remain  in  such  railroad  car 
or  highway  vehicle  except  when  removed  as  an 
incident  of  its  prompt  transshipment.  Desig- 
nated dangerous  cargo  shall  not  be  brought  onto 
the  waterfront  facility  from  a  vessel  except  as  an 
incident  of  its  prompt  transshipment  by  railroad 
car  or  highway  vehicle. 

(d)  No  other  dangerous  cargo  shall  be  on  the 
waterfront  facility  during  the  period  of  trans- 
actions involving  designated  dangerous  cargo,  un- 
less its  presence  is  authorized  by  the  Captain  of 
the  Port.  This  shall  not  apply  to  maintenance 
stores  and  suj^plies  on  the  waterfront  facUity  in 
conformity  with  Paragraph  126.15(g). 

(COFR  63-27,  18  F.  R.  6348,  Sept.  3.  1953) 

126.23     Termination  or  suspension  of  permits. 

Any  permit  issued  pursuant  to  Section  126.19  shall 
.  terminate  automatically  at  the  conclusion  of  the 
transaction  for  which  the  permit  has  been  issued 
and  may  be  terminated,  or  suspended,  prior  thereto 
by  the  Captain  of  the  Port  whenever  he  deems 
that  the  security  or  safety  of  the  port  or  vessels 
or  waterfront  facilities  therein  so  requires.  Con- 
firmation of  such  termination  or  suspension  by  the 
Captain  of  the  Port  shall  be  given  to  the  permittee 
in  writing. 

126.25  Penalties  for  handling  designated  dan- 
gerous cargo  without  permit.  Handling,  loading, 
discharging,  or  transporting  any  designated  dan- 

§erous  cargo  without  a  permit,  as  provided  under 
ection  126.17,  being  in  force,  will  subject  persons 
responsible  therefor  to  the  penalties  of  nne  and 
imprisonment  provided  in  section  2,  Title  II  of  the 
act  of  June  15, 1917,  as  amended,  50  U.  S.  C.  192, 

(COFR  53-27. 18  F.  R.  5348,  Sept.  3. 1953) 

126.27  General  permit  for  handling  dangerous 
articles  and  substances.  A  general  p>ermit  is  here- 
by issued  for  the  handling,  storing,  stowing,  load- 
ing, discharging,  or  transporting  of  dangerous 
articles  and  substances  (other  than  designated 
dangerous  cargo)  at  designated  waterfront  facili- 
ties, conditioned  upon  the  observance  and  fulfill- 
ment of  the  following: 

(a)  The  conditions  set  forth  in  Section  126.15 
shall  at  all  times  be  strictly  observed. 

(b)  Th(  following  classes  of  dangerous  articles 
and  substances  as  classified  in  the  regulations  en- 
titled "Explosives  or  Other  Dangerous  Articles 
on  Board  Vessels"   (46  CFR  Part  146),  in  the 
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amounts  specified,  shall  not  be  handled,  stored, 
stowed,  loaded,  discharged,  or  transported,  except 
when  contained  within  railroad  or  highway  ve- 
hicles being  transported  across  or  on  waterfront 
facilities  used  primarily  for  the  transfer  of  rail- 
road or  highway  vehicles  to  or  from  a  railroad 
car  ferry  or  highway  vehicle  ferry,  or  carfloats, 
without  written  notification  to  the  Captain  of  the 
Port: 

(1)  Explosives,  Class  B,  in  excess  of  1  net  ton 
at  any  one  time. 

(2)  Explosives,  Class  C,  in  excess  of  10  net  tons 
at  any  one  time. 

(3)  Inflammable  liquids,  in  containers,  in  ex- 
cess of  10  net  tons  at  any  one  time. 

(4)  Inflammable  solids  or  oxidizing  materials, 
in  excess  of  100  net  tons  at  a.iy  one  time. 

(5)  Inflammable  compressed  gases,  in  excess  of 
10  net  tons  at  any  one  time. 

(6)  Poisons,  Class  A,  or  radioactive  materials, 
Class  D,  for  which  special  approval  for  water 
transportation  is  required  by  the  Commandant  in 
46  CFR  146.25-30.  Storage  of  all  Class  D  radio- 
active materials  shall  be  so  arranged  as  to  preclude 
a  gamma  radiation  in  excess  of  200  milliroentgens 
per  hour  or  physical  equivalent  at  any  reaaily 
accessible  surface. 

(c)  Explosives  or  other  dangerous  articles  pro- 
hibited from  or  not  permitted  transportation  by 
46  CFR  Part  146  shall  not  be  present  on  the 
waterfront  facility. 

(d)  Inflammable  liauids  and  compressed  gases 
shall  be  so  handled  and  stored  as  to  provide  maxi- 
mum separation  between  articles  consisting  of 
acids,  corrosive  liquids,  or  combustible  materials. 
Storage  for  inflammable  solids  or  oxidizing  ma- 
terials shall  be  so  arranged  as  to  prevent  moisture 
coming  in  contact  therewith. 

(e)  Acids  and  corrosive  liquids  shall  be  so 
handled  and  stored  as  to  prevent  such  acids  and 
liquids,  in  event  of  leakage,  from  contacting  any 
organic  materials. 

(f)  Poisonous  gases,  poisonous  liquids,  and 
poisonous  solids  shall  be  so  handled  and  stored  as 
to  prevent  their  contact  with  acids,  corrosive 
liquids,  inflammable  liquids  or  inflammable  solids. 

(g)  Dangerous  articles  and  substances  which 
may  be  stored  on  the  waterfront  facility  shall  be 
arranged  in  such  manner  as  to  retard  the  spread 
of  fire.  This  may  be  accomplished  by  inter- 
spersing piles  of  dangerous  articles  with  piles  of 
inert  or  less  combustible  materials. 

(h)  All    dangerous    articles    and    substances 
stored  on  the  waterfront  facility  shall  be  pack- 
ed, marked,  and  labeled  in  accordance  with  46 
R  Part  146. 


(COFE  58-43,  23  F.R.  8542,  Nov.  1. 1958) 


126.28  Ammonium  nitrate,  ammonium  nitrate 
fertilizers,  fertilizer  mixtures,  or  nitro  carbo  nitrate; 
general  provisions. 

(a)  When  any  item  of  ammonium  nitrate,  am- 
monium nitrate  fertilizers,  fertilizer  mixtures,  or 
nitro  carbo  nitrate,  described  and  defined  as  an 
oxidizing  material  by  the  regulations  of  46  CFR 
146.22,  IS  handled,  stored,  stowed,  loaded,  dis- 
charged or  transported  on  a  waterfront  facility, 
the  following  provisions  shall  apply  : 

(1)  All  outside  containers  shall  be  marked  with 
the  proper  shipping  name  of  the  nitrate  packed 
within  the  container. 

(2)  The  building  on  a  waterfront  facility  used 
for  storage  of  any  of  these  materials  shall  be  of 
such  construction  as  to  afford  good  ventilation. 

(3)  Storage  of  any  of  these  materials  shall  be 
at  a  safe  distance  from  electric  wiring,  steam  pipes, 
radiators  or  any  heating  mechanism. 

(4)  These  materials  shall  be  separated  by  a  fire 
resistant  wall  or  by  a  distance  of  at  least  30  feet 
from  organic  materials  or  other  chemicals  and  sub- 
stances which  could  cause  contamination  such  as 
flammable  liquids,  combustible  liquids,  corrosive 
liquids,  chlorates,  permanganates,  finely  divided 
metals,  caustic  soda,  charcoal,  sulfur,  cotton,  coal, 
fats,  fish  oils  or  vegetable  oils. 

(5)  Storage  of  any  of  these  materials  shall  be 
in  a  clean  area  upon  clean  wood  dunnage,  or  on 
pallets  over  a  clean  floor.  In  the  case  of  a  concrete 
floor,  storage  may  be  made  directly  on  the  floor  if  it 
is  first  covered  with  a  moisture  barrier  such  as  a 
polyethylene  sheet  or  asphaltic  laminated  paper. 

(6)  Any  spilled  material  shall  be  promptly  and 
thoroughly  cleaned  up  and  removed  from  the 
waterfront  facility.  If  any  spilled  material  has 
remained  in  contact  with  a  wooden  floor  for  any 
length  of  time  the  floor  shall  be  scrubbed  with 
water  and  all  spilled  material  shall  be  thoroughly 
dissolved  and  flushed  away. 

(7)  An  abundance  of  water  for  firefighting 
shall  be  readily  available. 

(8)  Such  open  drains,  traps,  pits,  or  pockets 
shall  be  eliminated  or  plugged  as  in  case  of  fire 
could  be  filled  with  molten  ammonium  nitrate  (and 
thus  become  potential  detonators  for  the  storage 
piles) . 

(CGFR  64-17,  29  F.R.  5277,  Apr.  17,  1904) 

126.29  Supervision  and  control  of  dangerous 
cargo.  The  Captain  of  the  Port  is  authorized  to 
require  that  any  transaction  of  handling,  storing, 
stowing,  loading,  discharging,  or  transporting  the 
dangerous  cargo  covered  by  this  subchapter  shall 
be  undertaken  and  continued  only  under  the  im- 
mediate supervision  and  control  of  the  Captain  of 
the  Port  or  his  duly  authorized  representative. 
In  case  the  Captain  of  the  Port  exercises  such  au- 
thority, all   directions,  instructions,  and  orders 
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of  the  Captain  of  the  Port  or  his  representative, 
not  inconsistent  with  this  part,  with  respect  to 
such  handling,  storing,  stowing,  loading,  discharg- 
ing and  transporting;  with  respect  to  the  opera- 
tion of  the  waterfront  facility;  with  respect  to 
vessels  handling,  stowing,  loading,  or  discharging 
of  dangerous  cargo  at  anchorages  when  the  op- 
erations are  under  the  immediate  control  and  su- 
pervision of  the  Captain  of  the  Port  or  his  duly 
authorized  representative ;  with  respect  to  the  in- 
gress and  egress  of  persons,  articles  and  things 
and  to  their  presence  on  the  waterfront  facility  or 
vessel;  and  with  respect  to  vessels  approaching, 
moored  at,  and  departing  from  the  waterfront  fa- 
cility, shall  be  promptly  obeyed. 

(CGFE  57-52,  22  F.  B.  10303,  Dec.  20,  1957) 

126.31  Terminalion  or  suspension  of  general 
permit.  The  Captain  of  the  Port  is  hereby  au- 
thorized to  termmate  or  to  suspend  the  general 
permit  granted  by  Section  126.27  in  respect  to  any 
particular  designated  waterfront  facility  when- 
ever he  deems  that  the  security  or  safety  of  the 
port  or  vessels  or  waterfront  facilities  therein  so 
requires.  Confirmation  of  such  termination  or 
suspension  shall  be  given  to  the  permittee  in  writ- 
ing. After  such  termination,  the  general  permit 
may  be  revived  by  the  Commandant  with  respect 
to  such  particular  waterfront  facility  upon  a  find- 
ing by  him  that  the  cause  of  termination  no  longer 
exists  and  is  unlikely  to  recur.  After  such  sus- 
pension, the  general  permit  shall  be  revived  by  the 
Captain  of  the  Port  with  respect  to  such  particular 


waterfront  facility  when  the  cause  of  suspension 
no  longer  exists,  and  he  shall  so  advise  tne  per- 
mittee m  writing. 

126.33  Penalties  for  handling  dangerous  cargo 
without  permit.  Handling,  storing,  stowing,  load- 
ing, discharging,  or  transporting  any  dangerous 
cargo  covered  oy  Section  126.27  under  circum- 
stances not  covered  by  the  general  permit  granted 
in  Section  126.27  or  when  such  general  permit  is 
not  in  force  will  subject  persons  responsible  there- 
for to  the  penalties  of  fine  and  imprisonment  pro- 
vided in  section  2,  Title  II  of  the  act  of  June  15, 
1917,  as  amended,  50  U.  S.  C.  192. 

126.35  Primary  responsibility.  Nothing  con- 
tained in  the  rules,  regulations,  conditions,  and 
designations  in  this  part  shall  be  construed  as 
relieving  the  masters,  owners,  operators,  and 
agents  of  vessels,  docks,  piers,  wharves,  or  other 
waterfront  facilities  from  their  primary  respon- 
sibility for  the  security  of  such  vessels,  docks, 
piers,  wharves,  or  waterfront  facilities. 

1 26.37  Separability.  If  any  provision  of  the 
rules,  regulations,  conditions,  or  designations  con- 
tained in  this  part  or  the  application  of  such  pro- 
vision to  any  jjerson,  waterfront  facUity,  or  cir- 
cumstances shall  be  held  invalid,  the  validity  of 
the  remainder  of  the  rules,  regulations,  conditions, 
or  designations  contained  in  this  part  and  appli- 
cability of  such  provision  to  other  persons,  water- 
front facilities,  or  circumstances,  shall  not  be 
affected  thereby. 
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EXCERPTS  FROM  THE  UNITED  STATES  CODE 

TITLE  50.— WAR  AND  NATIONAL  DEFENSE 


CHAPTER  12.— VESSELS  IN  TERRITORIAL  WATERS 
OF  UNITED  STATES 

S  191.  Secretary  of  Treasury  and  Governor  of  Canal 
Zone  authorized  to  regulate  anchorage,  move- 
ment, etc.,  of  vessels. 

Whenever  the  President  by  proclamation  or 
Executive  order  declares  a  national  emergency  to 
exist  by  reason  of  actual  or  threatened  war,  insur- 
rection, or  invasion,  or  disturbance  or  threatened 
disturbance  of  the  international  relations  of  the 
United  States,  the  Secretary  of  the  Treasury  may 
make,  subject  to  the  approval  of  the  President, 
rules  and  regulations  governing  the  anchorage 
and  movement  of  any  vessel,  foreign  or  domestic, 
in  the  territorial  waters  of  the  United  States,  mav 
inspect  such  vessel  at  any  time,  place_  guar(fe 
thereon,  and,  if  necessary  in  his  opinion  in  order 
to  secure  such  vessels  from  damage  or  injury,  or 
to  prevent  damage  or  injury  to  any  harbor  or 
waters  of  the  United  States,  or  to  secure  the  ob- 
servance of  the  rights  and  obligations  of  the 
United  States,  may  take,  by  and  with  the  consent 
of  the  President,  for  such  purposes,  full  possession 
and  control  of  such  vessel  and  remove  therefrom 
the  officers  and  crew  thereof  and  all  other  persons 
not  specially  authorized  by  him  to  go  or  remain  on 
boara  thereof. 

Within  the  territory  and  waters  of  the  Canal 
Zone  the  Governor  of  the  Canal  Zone,  with  the 
approval  of  the  President,  shall  exercise  all  the 
powers  conferred  by  this  section  on  the  Secretary 
of  the  Treasury. 

Whenever  the  President  finds  that  the  security 
of  the  United  States  is  endangered  by  reason  of 
actual  or  threatened  war^  or  invasion,  or  iiisurrec- 
tion,  or  subversive  activity,  or  of  disturbances  or 
threatened  disturbances  oi  the  international  rela- 
tions of  the  United  States,  the  President  is  author- 
ized to  institute  such  measures  and  issue  such  rules 
and  regulations — 

(a)  to  govern  the  anchorage  and  move- 
ment of  any  foreign-flag  vessels  in  the 
territorial  waters  of  the  United  States,  to 
inspect  such  vessels  at  any  time,  to  place 
guards  thereon,  and,  if  necessary  in  his 
opinion  in  order  to  secure  such  vessels  from 
damage  or  injury,  or  to  prevent  damage  or 
injury  to  any  harbor  or  waters  of  the  United 


States,  or  to  secure  the  observance  of  rights 
and  obligations  of  the  United  States,  may 
take  for  such  purposes  fuU  possession  and 
control  of  such  vessels  and  remove  there- 
from the  officers  and  crew  thereof,  and  all 
other  persons  not  especially  authorized  by 
him  to  go  or  remain  on  board  thereof ; 

(b)  to    safeguard    against    destruction, 
loss,  or  injury  from  sabotage  or  other  sub- 
versive acts,  accidents,  or  other  causes  of 
similar  nature,  vessels,  harbors,  ports,  and 
waterfront  facilities  in  the  United  States, 
the  Canal  Zone,  and  all  territory  and  water, 
continental  or  insular,  subject  to  the  juris- 
diction of  the  United  States. 
Any  appropriation  available  to  any  of  the  Ex- 
ecutive Departments  shall  be  available  to  carry 
out  the  provisions  of  this  title.     (June  15,  1917, 
ch.  30,  title  II,  §  1,  40  Stat.  220 ;  as  amended  Aug. 
9, 1950,  ch.  656, 5 1, 64  Stat.  427 ;  Sept.  26, 1950,  ch. 
1049,  §2  (b),  64  Stat.  1038.) 

EXECUTIVE  ORDER  10637 

Delegating  to  the  Secretary  of  the  Treasury  Certain 
Functions  of  the  President  Relating  to  the 
United  Stales  Coast  Guard 

By  virtue  of  the  authority  vested  in  me  by  sec- 
tion 301  of  title  3  of  the  United  States  Code,  section 
499  of  title  14  of  the  United  States  Code,  and 
Article  140  of  the  Uniform  Code  of  Military  Jus- 
tice (64  Stat.  145) ,  and  as  President  of  the  United 
States,  it  is  hereby  ordered  as  follows : 

Secttion  1.  The  Secretary  of  the  Treasury  is 
hereby  designated  and  empowered  to  perform  the 
following-described  functions  without  the  ap- 
proval, ratification,  or  other  action  of  the 
President: 
•  *••••• 

(r)  The  authority  vested  in  the  Secretary  of  the 
Treasury  by  the  first  paragraph  of  section  1  of 
Title  II  of  the  act  of  June  15, 1917,  ch.  30,  40  Stat. 
220,  as  amended  (50  U.  S.  C.  191),  during  a  na- 
tional emergency  proclaimed  as  provided  in  the 
said  paragraph  (1)  to  make  rules  and  regulations 
governing  the  anchorage  and  movement  of  any 
vessel,  foreign  or  domestic,  in  the  territorial  waters 
of  the  United  States,  and  (2)  to  take  full  posses- 
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sion  and  control  of  such  vessel  for  the  purposes 
set  forth  in  the  said  paragraph. 

DwiQHT  D.  El8ENH0W£B 

The  White  House, 
September  16, 1955. 

%  191a.  Same;  transfer  of  Secretary  of  Treasury 
powers  to  Secretary  of  Navy  when  Coast 
Guard  operates  as  part  of  Navy. 

When  the  Coast  Guard  operates  as  a  part  of 
the  Navy  pursuant  to  section  1  of  Title  14,  the 
powers  conferred  on  the  Secretary  of  the  Treas- 
ury by  section  191  of  this  title,  shall  vest  in  and 
be  exercised  by  the  Secretary  of  the  Navy.  (Nov. 
15,  1941,  ch.  471,  §  2,  55  Stat.  763.) 

§  191b.  Effect  of  sections  191a-191c  on  certain 
laws  relating  to  Canal  Zone. 

Nothing  in  sections  191a-191c  of  this  title  shall 
be  construed  as  affecting  the  authority  conferred 
upon  the  Governor  of  The  Canal  Zone  by  the  sec- 
ond paragraph  of  section  191  of  this  title,  notwith- 
standing the  provisions  of  section  191a  of  this 
title;  nor  shall  anything  in  sections  191a-191c  of 
this  title  be  construed  as  affecting  the  powers  and 
authority  conferred  by  section  1306  of  Title  48. 
(Nov.  15,  1941,  ch.  471,  §4,  55  Stat.  763,  as 
amended  Sept.  26, 1950,  ch.  1049,  §  2  (b),  64  Stat. 
1038.) 

S  192.  Seizure  and  forfeiture  of  vessels  for  failure 
to  observe  regulations. 

If  any  owner,  agent,  master,  oflScer,  or  person 
in  charge,  or  any  member  of  the  crew  of  any  such 
vessel  fails  to  comply  with  any  regulation  or  rule 
issued  or  order  given  under  the  provisions  of  this 


chapter,  or  obstructs  or  interferes  with  the  exer- 
cise of  any  power  conferred  by  this  chapter,  the 
vessel,  together  with  her  tackle,  apparel,  furni- 
ture, and  equipment,  shall  be  subject  to  seizure  and 
forfeiture  to  the  United  States  m  the  same  man- 
ner as  merchandise  is  forfeited  for  violation  of  the 
customs  revenue  laws;  and  the  person  guUty  of 
such  failure,  obstruction,  or  interference  shall  be 
punished  by  imprisonment  for  not  more  than  ten 
years  and  may,  in  the  discretion  of  the  court,  be 
fined  not  more  than  $10,000. 

(a)  If  any  other  person  knowingly  faUs  to  com- 
ply with  any  regulation  or  rule  issued  or  order 
given  under  the  provisions  of  this  chapter,  or 
knowingly  obstructs  or  interferes  with  the  exer- 
cise of  any  power  conferred  by  this  chapter,  he 
shall  be  punished  by  imprisonment  for  not  more 
than  ten  years  and  may,  at  the  discretion  of  the 
court,  be  fined  not  more  than  $10,000.  (June  15, 
1917,  ch.  30,  title  II,  §  2,  40  Stat.  220;  as  amended 
Mar.  28, 1940,  ch.  72,  §  3  (a),  54  Stat.  79;  Nov.  15, 
1941,  ch.  471,  §  3,  55  Stat.  763;  Aug.  9,  1950,  ch. 
656,  §  3,  64  Stat.  428.) 

9  194.  Enforcement  of  chapter. 

The  President  may  employ  such  departments, 
agencies,  oflScers,  or  instrumentalities  of  the  United 
States  as  he  may  deem  necessary  to  carry  out  the 
purpose  of  this  chapter.  (June  15,  1917,  ch.  30, 
title  II,  40  Stat.  220;  as  amended  Aug.  9, 1950,  ch. 
656,  §2, 64  Stat.  428.) 

Termination  Date  of  Aug.  9,   1950,  Amendments 

Section  4  of  act  Aug.  9, 1950,  cited  to  text,  pro- 
vided that  the  amendments  to  sections  191,  192  (a), 
and  194  of  this  title  by  said  act  Aug.  9,  1950, 
should  expire  on  such  date  as  Congress  oy  concur- 
rent resolution  may  specify. 


TITLE  14.— COAST  GUARD 


CHAPTER  5.  FUNCTIONS  AND  POWERS 
S  89.  Law  enforcement. 

(a)  The  Coast  Guard  may  make  inquiries,  ex- 
aminations, inspections,  searches,  seizures,  and  ar- 
rests upon  the  high  seas  and  waters  over  which 
the  United  States  nas  jurisdiction,  for  the  preven- 
tion, detection,  and  suppression  of  violations  of 
laws  of  the  United  States.  For  such  purposes, 
commissioned,  warrant,  and  petty  officers  may  at 
any  time  go  on  board  of  any  vessel  subject  to  the 
jurisdiction,  or  to  the  operation  of  any  law,  of  the 
United  States,  address  inquiries  to  those  on  board, 
examine  the  ship's  documents  and  papers,  and  ex- 
amine, inspect,  and  search  the  vessel  and  use  all 
necessary  force  to  compel  compliance.  When 
from  such  inquiries,  examination,  inspection,  or 


search  it  appears  that  a  breach  of  the  laws  of  the 
United  States  rendering  a  person  liable  to  arrest  is 
being,  or  has  been  committed,  by  any  person,  such 
person  shall  be  arrested  or,  if  escaping  to  shore, 
shall  be  immediately  pursued  and  arrested  on 
shore,  or  other  lawful  and  appropriate  action  shall 
be  taken ;  or,  if  it  shall  appear  that  a  breach  of  the 
laws  of  the  United  States  has  been  committed  so 
as  to  render  such  vessel,  or  the  merchandise,  or 
any  part  thereof,  on  board  of,  or  brought  into  the 
United  States  by,  such  vessel,  liable  to  forfeiture, 
or  so  as  to  render  such  vessel  liable  to  a  fine  or 
penalty  and  if  necessary  to  secure  such  fine  or 
penalty,  such  vessel  or  such  merchandise,  or  both, 
shall  be  seized. 

(b)  The  officers  of  the  Coast  Guard  insofar  as 
they  are  engaged,  pursuant  to  the  authority  con- 
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tained  in  this  section,  in  enforcing  any  law  of 
the  United  States  shall : 

(1)  be  deemed  to  be  acting  as  agents  of  the 
particular  executive  department  or  independ- 
ent establishment  charged  with  the  administra- 
tion of  the  particular  law ;  and 

(2)  be  subject  to  all  the  rules  and  regulations 
promulgated  oy  such  department  or  independent 
establishment  with  respect  to  the  enforcement 
of  that  law. 

(c)  The  provisions  of  this  section  are  in  addi- 
tion to  any  powers  conferred  by  law  upon  such 
oflBcers,  and  not  in  limitation  of  any  powers  con- 
ferred by  law  upon  such  officers,  or  any  other  offi- 
cers of  the  United  States.  (Aug.  4,  1949,  ch.  393, 
§  1,  63  Stat.  502,  amended  Aug.  3,  1950,  ch.  536, 
§  1,  64  Stat.  406.) 
9  91.  Safety  of  naval  vessels. 

The  Captain  of  the  Port,  Coast  Guard  District 


Commander,  or  other  officer  of  the  Coast  Guard 
designated  by  the  Commandant  thereof,  or  the 
Governor  of  the  Canal  Zone  in  the  case  of  the  ter- 
ritory and  waters  of  the  Canal  Zone,  shall  so  con- 
trol the  anchorage  and  movement  of  any  vessel, 
foreign  or  domestic,  in  the  territorial  waters  of 
the  United  States,  as  to  insure  the  safety  or  se- 
curity of  such  United  States  naval  vessels  as  may 
be  present  in  his  jurisdiction.  In  territorial 
waters  of  the  United  States  where  immediate  ac- 
tion is  required  or  where  representatives  of  the 
Coast  Guard  are  not  present,  or  not  present  in 
sufficient  force  to  exercise  effective  control  of  ship- 
ping as  provided  herein,  the  senior  naval  officer 
present  in  command  of  any  naval  force  may  con- 
trol the  anchorage  or  movement  of  any  vessel,  for- 
eign or  domestic,  to  the  extent  deemed  necessary  to 
insure  the  safety  and  security  of  his  command. 
(Aug.  4,  1949,  ch.  393,  §  1,  63  Stat.  503,  amended 
Sept.  26,  1950,  ch.  1049,  §  2  (b),  64  Stat.  1038.) 


TITLE  in?  —CRIMES  AND  CRIMINAL  PROCEDURE 


CHAPTER   25.— COUNTERFEITING  AND   FORGERY 

S  499.  Military,  naval,  or  official  passes. 

Whoever  falsely  makes,  forges,  counterfeits,  al- 
ters, or  tampers  with  any  naval,  military,  or  of- 
ficial pass  or  permit,  issued  by  or  under  the  au- 
thority of  the  United  States,  or  with  intent  to 
defraud  uses  or  possesses  any  such  pass  or  permit, 
or  personates  or  falsely  represents  himself  to  be 
or  not  to  be  a  person  to  whom  such  pass  or  permit 
has  been  duly  issued,  or  willfully  allows  any  other 
person  to  have  or  use  any  such  pass  or  permit,  is- 
sued for  his  use  alone,  shall  be  fined  not  more  than 
$2,000  or  imprisoned  not  more  than  5  years,  or 
both.  (June  25,  1948,  ch.  645,  §  1,  62  Stat.  712, 
eff.  Sept.  1,  1948.) 

9  506.  Seals  of  departments  or  agencies. 

Whoever  falsely  makes,  forges,  counterfeits, 
mutilates,  or  alters  the  seal  of  any  department  or 
agency  of  the  United  States;  or 

Whoever  knowingly  uses,  affixes,  or  impresses 
any  such  fraudulently  mtide,  forged,  counter- 
feited, mutilated,  or  altered  seal  to  or  upon  any 
certificate,  instrument,  commission,  document,  or 
paper,  of  any  description ;  or 

tVhoever,  with  fraudulent  intent,  possesses  any 
such  seal,  knowing  the  same  to  have  been  so  falsely 
made,  forged,  counterfeited,  mutilated,  or  al- 
tered— 

Shall  be  fined  not  more  than  $5,000  Or  im- 
prisoned not  more  than  5  years,  or  both.  (June 
25,  1948,  ch.  645,  §  1,  62  Stet.  714,  eflf.  Sept.  1, 
1948.) 


9  701 .  Official  badges,  identification  cards,  other 
insignia. 

Whoever  manufactures,  sells,  or  possesses  any 
badge,  identification  card,  or  other  insignia,  of 
the  design  prescribed  by  the  head  of  any  depart- 
ment or  agency  of  the  United  States  for  use  by 
any  officer  or  employee  thereof,  or  any  colorable 
imitation  thereof,  or  photographs,  prints,  or  in 
any  other  manner  makes  or  executes  any  engrav- 
ing, photograph,  print,  or  impression  in  the  like- 
ness of  any  such  badge,  identification  card,  or 
other  insignia,  or  any  colorable  imitation  thereof, 
except  as  authorized  under  regulations  made  pur- 
suant to  law,  shall  be  fined  not  more  than  $250 
or  imprisoned  not  more  than  6  months,  or  both. 
(June  25, 1948,  ch.  645  §  1,  62  Stat.  731,  eff.  Sept. 
1, 1948,) 


CHAPTER  47.— FRAUD  AND  FALSE  STATEMENTS 

9  1001.  Statements  or  entries  generally. 

Whoever,  in  any  matter  withiri  the  jurisdiction 
of  any  department  or  agency  of  the  United  States 
knowingly  and  willfully  falsifies,  conceals  or  cov- 
ers up  by  any  trick,  scheme,  or  device  a  material 
fact,  or  makes  any  false,  fictitious  or  fraudulent 
statements  dr  representations,  or  makes  or  uses 
any  false  writing  or  document  knowing  the  same 
to  contain  any  fSse,  fictitious  or  fraudulent  state- 
ment or  entry,  shall  be  fined  not  more  than  $10,000 
or  imprisoned  not  more  than  5  years,  or  both. 
(June  25, 1948,  ch.  645.  §  1,  62  Stat.  749,  eff.  Sept 
1,  1948.) 
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CHAPTER  105.— SABOTAGE 


9  2153.  Destruction  of  war  material,  war  premises, 
or  war  utilities. 

(a)  Whoever,  when  the  United  States  is  at  war, 
or  in  times  of  national  emergency  as  declared  by 
the  President  or  by  the  Congress,  with  intent  to 
injure,  interfere  with,  or  obstruct  the  United 
States  or  any  associate  nation  in  preparing  for  or 
carrying  on  the  war  or  defense  activities,  or,  with 
reason  to  believe  that  his  act  may  injure,  inter- 
fere with,  or  obstruct  the  United  States  or  any 
associate  nation  in  preparing  for  or  carrying  on 
the  war  or  defense  activities,  willfully  injures, 
destroys,  contaminates  or  infects,  or  attempts  to 
so  injure,  destroy,  contaminate  or  infect  any  war 
material,  war  premises,  or  war  utilities,  shall  be 
fined  not  more  than  $10,000  or  imprisoned  not 
more  than  thirty  years,  or  both. 

(b)  If  two  or  more  persons  conspire  to  violate 
this  section,  and  one  or  more  of  such  persons  do 
any  act  to  effect  the  object  of  the  conspiracy,  each 
of  the  parties  to  such  conspiracy  shall  oe  punished 
as  provided  in  subsection  (a)  of  this  section.  (As 
amended  June  30, 1953,  ch.  175,  §  2,  67  Stat.  133; 
Sept.  3, 1954,  ch."1261,  title  I,  §  102, 68  Stat.  1217.) 

9  2155.  Destruction  of  notional-defense  materials, 
national-defense  premises  or  national-de- 
fense utilities. 

(a)  Whoever,  with  intent  to  injure,  interfere 
with,  or  obstruct  the  national  defense  of  the 
United  States,  willfully  injures,  destroys,  con- 
taminates or  infects,  or  attempts  to  so  injure, 
destroy,  contaminate  or  infect  any  national-de- 
fense material,  national-defense  premises,  or  na- 
tional-defense utilities,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  ten 
years,  or  both. 

(b)  If  two  or  more  persons  conspire  to  violate 
this  section,  and  one  or  more  of  such  persons  do 
any  act  to  effect  the  object  of  the  conspiracy,  each 
of  the  parties  to  such  conspiracy  shall  oe  punished 
as  provided  in  subsection  (a)  of  this  section.  (As 
amended  Sept.  3,  1954,  ch.  1261,  title  I,  §  104,  68 
Stat.  1218.)    , 

CHAPTER   111.— SHIPPING 

9  2271 .  Conspiracy  to  destroy  vessels. 

Whoever,  on  the  high  seas,  or  within  the  United 
States,  willfullv  and  corruptly  conspires,  com- 
bines, and  confederates  witn  any  other  person, 
such  other  person  being  either  within  or  without 
the  United  States,  to  cast  away  or  otherwise  de- 
stroy any  vessel,  with  intent  to  injure  any  person 
that  may  have  underwritten  or  may  thereafter 
underwrite  any  policy  of  insurance  thereon  or  on 
goods  on  board  thereof,  or  with  intent  to  injure 


any  person  that  has  lent  or  advanced,  or  may  lend 
or  advance,  any  money  on  such  vessel  on  bottomry 
or  respondentia ;  or 

Whoever,  within  the  United  States,  builds,  or 
fits  out  any  vessel  to  be  cast  away  or  destroyed, 
with  like  intent — 

Shall  be  fined  not  more  than  $10,000  or  impris- 
oned not  more  than  10  years,  or  both.  (June  25, 
1948,  ch.  645,  §  1,  62  Stat.  803,  eff.  Sept.  1,  1948.) 

9  2272.  Destruction  of  vessel  by  owner. 

Whoever,  upon  the  high  seas  or  on  any  other 
waters  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  willfully  and  cor- 
ruptly casts  away  or  otherwise  destroys  any  ves- 
sel of  which  he  is  owner,  in  whole  or  in  part,  with 
intent  to  injure  any  person  that  may  underwrite 
any  policy  of  insurance  thereon,  or  any  merchant 
that  may  have  goods  thereon,  or  any  other  owner 
of  such  vessel,  shall  be  imprisoned  for  life  or  for 
any  term  of  years.  (June  25,  1948,  ch.  645,  §  1, 
62  Stat.  803,  eff.  Sept.  1, 1948.) 

9  2273.  Destruction  of  vessel  by  nonewner. 

Whoever,  not  being  an  ownerj  upon  the  high 
seas  or  on  any  other  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States, 
willfully  and  corruptly  casts  away  or  otherwise 
destroys  any  vessel  of  the  United  States  to  which 
he  belongs,  or  willfully  attempts  the  destruction 
thereof,  shall  be  imprisoned  not  more  than  10 
years.  (June  25,  1948,  ch.  645,  §  1,  62  Stat.  804, 
eff.  Sept.  1, 1948.) 

9  2274.  Destruction  or  misuse  of  vessel  by  person 
In  charge. 

Whoever,  being  the  owner,  master  or  person  in 
charge  or  command  of  any  private  vessel,  foreign 
or  domestic,  or  a  member  of  the  crew  or  other  per- 
son, within  the  territorial  waters  of  the  United 
States,  willfully  causes  or  permits  the  destruction 
or  injury  of  such  vessel  or  knowingly  permits  said 
vessel  to  be  used  as  a  place  of  resort  for  any  person 
conspiring  with  another  or  preparing  to  commit 
any  offense  against  the  United  States,  or  any  of- 
fense in  violation  of  the  treaties  of  the  United 
States  or  of  the  obligations  of  the  United  States 
under  the  law  of  nations,  or  to  defraud  the  United 
States;  or  knowingly  permits  such  vessels  to  be 
used  in  violation  of  the  rights  and  obligations  of 
the  United  States  under  the  law  of  nations,  shall 
be  fined  not  more  than  $10,000  or  imprisoned  not 
morethan  10  years,  or  both. 

In  case  such  vessels  are  so  used,  with  the  knowl- 
edge of  the  owner  or  master  or  other  person  in 
charge  or  command  thereof,  the  vessel,  together 
with  her  tackle,  apparel,  furniture,  and  equip- 
ment, shall  be  subject  to  seizure  and  forfeiture  to 
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the  United  States  in  the  same  manner  as  mer- 
chandise is  forfeited  for  violation  of  the  customs 
revenue  laws.  (June  25,  1948,  ch.  645,  §1,  62 
Stat.  804,  eff.  Sept.  1, 1948.) 

S  2275.  Firing  or  tampering  with  vessels. 

"WTioever  sets  fire  to  any  vessel  of  foreign  reg- 
istry, or  any  vessel  of  American  registry  entitled 
to  engage  in  commerce  with  foreign  nations,  or  to 
any  vessel  of  the  United  States,  or  to  the  cargo 
of  the  same,  or  tampers  with  the  motive  power  or 
instrumentalities  of  navigation  of  such  vessel,  or 
places  bombs  or  explosives  in  or  upon  such  vessel, 
or  does  any  other  act  to  or  ujwn  such  vessel  while 
within  the  jurisdiction  of  the  United  States,  or,  if 
such  vessel  is  of  American  registry,  while  she  is 
on  the  high  sea,  with  intent  to  injure  or  endanger 
the  safety  of  the  vessel  or  of  her  cargo,  or  of  per- 
sons on  board,  whether  the  injury  or  danger  is  so 
intended  to  take  place  within  the  jurisdiction  of 
the  United  States,  or  after  the  vessel  shall  have 
departed  therefrom  and  whoever  attempts  to  do 
so  shall  be  fined  not  more  than  $10,000  or  im- 
prisoned not  more  than  20  years,  or  both.  (June 
25,  1948,  ch.  645,  §  1,  62  Stat.  804,  eff.  Sept.  1, 
1948.) 

§  2276.  Breaking  and  entering  vessel. 

Wlioever,  upon  the  high  seas  or  on  any  other 
waters  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  and  out  of  the  juris- 
diction of  any  particular  State,  breaks  or  enters 
any  vessel  with  intent  to  commit  any  felony,  or 
maliciously  cuts,  spoils,  or  destroys  any  cordage, 
cable,  buoys,  buoy  rope,  head  fast,  or  other  fast, 
fixed  to  the  anchor  or  moorings  belonging  to  any 
vessel,  shall  be  fined  not  more  than  $1,000  or  im- 
prisoned not  more  than  5  years,  or  both.  (June 
25, 1948,  ch.  645,  §  1, 62  Stat.  804, eff.  Sept.  1, 1948.) 

9  2277.  Explosives  or  dangerous  weapons  aboard 
vessels. 

(a)  Whoever  brings,  carries,  or  possesses  any 
dangerous  weapon,  instrument,  or  device^  or  any 
dynamite,  nitroglycerin,  or  other  explosive  arti- 
cle or  compound  on  board  of  any  vessel  registered, 
eni'olled,  or  licensed  under  the  laws  of  the  United 
States,  or  any  vessel  purchased,  requisitioned, 
chartered,  or  taken  over  oy  the  United  States  pur- 
suant to  the  provisions  of  Act  June  6, 1941,  ch.  174, 
55  Stat.  242,  as  amended,  without  previously  ob- 
taining the  permission  of  the  owner  or  the  master 
of  such  vessel ;  or 

Whoever  brings,  carries,  or  possesses  any  such 
weapon  or  explosive  on  board  of  any  vessel  in  the 
possession  and  under  the  control  of  the  United 
States  or  which  has  been  seized  and  forfeited  by 
the  United  States  or  upon  which  a  guard  has  been 


placed  by  the  United  States  pursuant  to  the  pro- 
visions of  section  191  of  Title  50,  without  pre- 
viously obtaining  the  permission  of  the  Captain  of 
the  Port  in  which  such  vessel  is  located,  shall  be 
fined  not  more  than  $1,000  or  imprisoned  not  more 
than  1  year,  or  both. 

(b)  This  section  shall  not  apply  to  the  person- 
nel of  the  Armed  Forces  of  the  United  States  or  to 
officers  or  employees  of  the  United  States  or  of  a 
State  or  of  a  political  subdivision  thereof,  while 
acting  in  the  performance  of  their  duties,  who  are 
authorized  by  law  or  by  rules  or  regulations  to 
own  or  possess  any  such  weapon  or  explosive. 
(June  25, 1948,  ch.  645,  §  1,  62  Stat.  804,  eff.  Sept. 
1,1948.) 

S  2278.  Explosives   on   vessels   carrying   steerage 
passengers. 

Wlioever,  being  the  master  of  a  steamship  or 
other  vessel  referred  to  in  section  151  of  Title  46, 
except  as  otherwise  expressly  provided  by  law, 
takes,  carries,  or  has  on  board  of  any  such  vessel 
any  nitroglycerin,  dynamite,  or  any  other  explo- 
sive article  or  compound,  or  any  vitriol  or  like 
acids,  or  gunpowder,  except  for  the  ship's  use,  or 
any  article  or  number  of  articles,  whether  as  a 
cargo  or  ballast,  which,  by  reason  of  the  nature  or 
quantity  or  mode  of  storage  thereof,  shall,  either 
singly  or  collectively,  be  likely  to  endanger  the 
health  or  lives  of  the  passengers  or  the  safety  of 
the  vessel,  shall  be  fined  not  more  than  $1,000  or 
imprisoned  not  more  than  1  year,  or  both.  (June 
25,  1948,  ch.  645,  §  1,  62  Stat.  805,  eff.  Sept.  1, 
1948.) 

§  2279.  Boarding  vessels  before  arrival. 

Whoever,  not  being  in  the  United  States  service, 
and  not  being  duly  authorized  by  law  for  the  pur- 
pose, goes  on  board  any  vessel  about  to  arrive  at 
the  place  of  her  destination,  before  her  actual  ar- 
rival, and  before  she  has  been  completely  moored, 
shall  be  fined  not  more  than  $200  or  imprisoned 
not  more  than  6  months,  or  both. 

The  master  of  such  vessel  may  take  any  such 
person  into  custody,  and  deliver  him  up  forthwith 
to  any  law  enforcement  officer,  to  be  by  him  taken 
before  any  committing  magistrate,  to  be  dealt  with 
according  to  law.  (June  25,  1948,  ch.  645,  §  1,  62 
Stat.  805,  eff.  Sept.  1,  1948.) 

CHAPTER  115.— TREASON,  SEDITION,  AND 
SUBVERSIVE  ACTIVITIES 

S  2384.  Seditious  conspiracy. 

If  two  or  more  persons  in  any  State  or  Territory, 
or  in  any  place  subject  to  the  jurisdiction  of  the 
United  States,  conspire  to  overthrow,  put  down. 


(88) 


1778     AMENDING   SUBVERSIVE   ACTIVITIES   CONTROL   ACT   OF    1950 


§2384 


UNITED    STATES    COAST    GUARD 


or  to  destroy  by  force  the  Government  of  the 
United  States,  or  to  levy  war  against  them,  or  to 
oppose  by  force  the  authority  thereof,  or  by  force 
to  prevent,  hinder,  or  delay  the  execution  of  any 
law  of  the  United  States,  or  by  force  to  seize,  take. 


or  possess  any  property  of  the  United  States  con- 
trary to  the  authority  thereof,  they  shall  each  be 
fined  not  more  than  $20,000  or  imprisoned  not 
more  than  twenty  years,  or  both.  (As  amended 
July  24, 1956,  ch.  678,  §  1,  70  Stat.  623.) 
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TITLE  46— SHIPPING 


CHAPTER  7— CARRIAGE  OF  EXPLOSIVES  OR  DAN- 
GEROUS SUBSTANCES 

Sec. 

170.  Regulation  of  carriage  of  explosives  or  other  danger- 
ous articles  on  vessels. 

(1)  Vessel  defined. 

(2)  Passenger-carrying  vessel  defined. 

(3)  Transportation,  etc.,  of  certain  explosives  pro- 

hibited. 

(4)  Transportation,  etc.,  of  certain  high  explosives 

on     passenger-carrying     vessels     prohibited ; 
exceptions. 

(5)  Same ;  non-passenger-carrying  vessels. 

(6)  Transportation,  etc.,  of  other  explosives  or  other 

dangerous  articles ;  exceptions. 

(7)  Regulations    for    protection    against    hazards 

created    by    explosives    or    other    dangerous 
articles. 

(8)  Masters,  owners,  etc.,  required  to  refuse  unlaw- 

ful   transportation    of    explosives    or    other 
dangerous  articles. 

(9)  Publication  of,  hearings  on,  and  effective  date 

of  proposed  regulations. 

( 10)  Tendering  explosives  or  other  dangerous  articles 

for  shipment  without  divulging  true  character 
or  In  violation  of  section. 

(11)  Exemption  of  vessels  from  section  or  regula- 

tions when  compliance  unnecessary  for  safety. 

( 12 )  Agencies  charged  with  enforcement. 

(13)  Detention  of  vessels  pending  compliance  with 

section   and   regulations ;    penalty   for   false 
swearing. 

(14)  Violation  of  section  or   regulations;   penalty; 

liability  of  vessel. 

(15)  Same;  increased  penalty  in  event  of  personal 

injury  or  death. 

(16)  Transportation    of    motor    vehicles    carrying 

gasoline,  etc.,  penalty  for  violations. 
170a.  Same;  use  by  vessels  of  launches,  lifeboats,  etc.. 

employing  combustible  fuel ;  regulations. 
170b.  Same ;  appropriations. 

9  170.  Regulation  of  carriage  of  explosives  or  other 
dangerous  articles  on  vessels. 

(1)  Vessel   defined. 

The  word  "vessel"  as  used  in  this  section  shall 
include  every  vessel,  domestic  or  foreign,  regard- 
less of  character,  tonnage,  size,  service,  and 
whether  self-propelled  or  not,  on  the  navigable 
waters  of  the  United  States,  including  its  Terri- 
tories and  possessions,  but  not  including  the 
Panama  Canal  Zone,  whether  arriving  or  depart- 
ing, or  under  way,  moored,  anchored,  aground,  or 
while  in  drydock;  it  shall  not  include  any  public 
vessel  which  is  not  engaged  in  commercial  service, 
nor  any  vessel  subject  to  the  provisions  of  section 
391a  of  this  title,  which  is  constructed  or  converted 
for  the  principal  purpose  of  carrying  inflammable 
or  combustible  liquid  cargo  in  bulk  in  its  own 
tanks:  Provided,  That  the  provisions  of  subsec- 
tion (3)  of  this  section  shall  apply  to  every  such 
vessel  subject  to  the  provisions  of  section  391a  of 


this  title,  which  is  constructed  or  converted  for  the 
principal  purpose  of  carrying  inflammable  or 
combustible  liquid  cargo  in  bulk  in  its  own  tanks. 

(2)  Passenger-carrying  vessel  defined. 

The  phrase  "passenger-carrying  vessel"  as  used 
in  this  section,  when  applied  to  a  vessel  subject  to 
any  provision  of  the  International  Convention  for 
Safety  of  Life  at  Sea,  1929,  means  a  vessel  which 
carries  or  is  authorized  to  carry  more  than  twelve 
passengers. 

(3)  Transportation,  etc.,  of  certain  explosives 
prohibited. 

It  shall  be  unlawful  knowingly  to  transport, 
carry,  convey,  store,  stow,  or  use  on  board  any 
vessel  fulminates  or  other  detonating  compounds 
in  bulk  in  dry  condition,  or  explosive  composi- 
tions that  ignite  spontaneously  or  undergo  marked 
decomposition  when  subjected  for  forty-eight  con- 
secutive hours  to  a  temperature  of  one  hundred 
and  sixty-seven  degrees  Fahrenheit,  or  composi- 
tions containing  an  ammonium  salt  and  a  chlorate, 
or  other  like  explosives. 

(4)  Transportation,  etc.,  of  certain  high  explosives 
on  passenger-carrying  vessels  prohibited; 
exceptions. 

It  shall  be  unlawful  knowingly  to  transport, 
carry,  convey,  store,  stow,  or  use  on  board  any 
passenger-carrying  vessel  any  high  explosives 
such  as,  and  including,  liquid  nitroglycerin,  dyna- 
mite, trinitrotoluene,  picrates,  detonating  fuzes, 
fireworks  that  can  be  exploded  en  masse,  or  other 
explosives  susceptible  to  detonation  by  a  blasting 
cap  or  detonating  fuze,  except  ships  signal  and 
emergency  equipment,  and  samples  of  such  explo- 
sives (but  not  including  liquid  nitroglycerin)  for 
laboratory  or  sales  purposes  in  restricted  quan- 
tities as  may  be  permitted  by  regulations  of  the 
Commandant  of  the  Coast  Guard  established 
hereunder. 

(5)  Same;  non-passenger-carrying  vessels. 

It  shall  be  unlawful  knowingly  to  transport, 
carry,  convey,  store,  stow,  or  use  on  board  any 
vessel  other  than  a  passenger-carrying  vessel,  any 
high  explosive  referred  to  in  subsection  (4)  of 
this  section  except  as  permitted  by  tlie  regulations 
of  the  Commandant  of  the  Coast  Guard  estab- 
lished hereunder. 

(6)  Transportation,  etc.,  of  other  explosives  or 
other  dangerous  articles;  exceptions. 

( a )  It  shall  be  unlawful  knowingly  to  transport, 
carry,  convey,  store,  stow,  or  use  (except  as  fuel 
for  Its  own  machinery)  on  board  any  vessel,  ex- 
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cept  one  specifically  exempted  by  paragraph  (b) 
of  this  subsection,  any  other  explosives  or  other 
dangerous  articles  or  substances,  including  in- 
flammable liquids,  inflammable  solids,  oxidizing 
materials,  corrosive  liquids,  compressed  gases, 
poisonous  articles  or  substances,  hazardous  arti- 
cles, and  ships'  stores  and  supplies  of  a  dangerous 
nature,  except  as  permitted  by  the  regulations  of 
the  Commandant  of  the  Coast  Guard  established 
hereunder:  Provided^  That  all  of  the  provisions 
of  this  subsection  relating  to  the  transportation, 
carrying,  conveying,  storing,  stowing,  or  use  of 
explosives  or  other  dangerous  articles  or  substances 
shall  apply  to  the  transportation,  carrying,  con- 
veying, storing,  stowing,  or  using  on  board  any 
passenger  vessel  of  any  barrels,  drums,  or  other 
packages  of  any  combustible  liquid  which  gives 
off  inflammable  vapors  (as  determined  by  flash- 
point in  open  cup  tester  as  used  for  test  of  burning 
oil)  at  or  below  a  temperature  of  one  hundred  and 
fifty  degrees  Fahrenheit  and  above  eighty  degrees 
Fahrenheit. 

(b)   This  subsection  shall  not  apply  to — 

(i)  vessels  not  exceeding  fifteen  gross  tons 
when  not  engaged  in  carrying  passengers  for  hire ; 

(ii)  vessels  used  exclusively  for  pleasure; 

(iii)  vessels  not  exceeding  five  hundred  gross 
tons  while  engaged  in  the  fisheries; 

(iv)  tugs  or  towing  vessels :  Provided,  however. 
That  any  such  vessel,  when  engaged  in  towing  any 
vessel  that  has  explosives,  inflammable  liquids,  or 
inflammable  compressed  gases  on  board  on  deck, 
shall  be  required  to  make  such  provisions  to  guard 
against  and  extinguish  fire  as  shall  be  prescribed 
by  the  Commandant  of  the  Coast  Guard ; 

(v)  cable  vessels,  dredges,  elevator  vessels,  fire- 
boats,  icebreakers,  pile  drivers,  pilot  boats,  welding 
vessels,  salvage  and  wrecking  vessels ; 

(vi)  inflammable  or  cornbustible  liquid  cargo 
in  bulk :  Provided,  however.  That  the  handling  and 
stowage  of  any  inflammable  or  combustible  liquid 
cargo  in. bulk  shall  be  subject  to  the  provisions  of 
section  391a  of  this  title. 

(7)  Regulations  for  protection  against  hazards 
created  by  explosives  or  other  dangerous 
articles. 

In  order  to  secure  effective  provisions 
against  the  hazards  of  health,  life,  limb,  or  prop- 
erty created  by  explosives  or  other  dangerous 
articles  or  substances  to  which  subsection  (3) — 
(4),  (5)  or  (6)  of  this  section  apply — 

(a)  The  Commandant  of  the  Coast  Guard 
shall  by  regulations  define,  describe,  name,  and 
classify  all  explosives  or  other  dangerous  articles 
or  substances,  and  shall  establish  such  regulations 
as  may  be  necessary  to  make  effective  the  pro- 
visions of  this  section  with  respect  to  the  descrip- 
tive names,  packing,  marking,  labeling,  and  certi- 
fication of  such  explosives  or  other  dangerous 


articles  or  substances;  with  respect  to  the  specifi- 
cations of  containers  for  explosives  or  other  dan- 
gerous articles  or  substances;  with  respect  to  the 
marking  and  labeling  of  said  containers;  and  shall 
accept  and  adopt  for  the  purposes  above  mentioned 
in  this  subsection  such  definitions,  descriptions, 
descriptive  names,  classifications,  specifications  of 
containers,  packing,  marking,  labeling,  and  certi- 
fication of  explosives  or  other  dangerous  articles 
or  substances  to  the  extent  as  are  or  may  be  estab- 
lished from  time  to  time  by  the  Interstate  Com- 
merce Commission  insofar  as  they  apply  to  ship- 
pers by  common  carriers  engaged  in  interstate  or 
foreign  commerce  by  water.  The  Commandant  of 
the  Coast  Guard  shall  also  establish  regulations 
with  respect  to  the  marking,  handling,  storage, 
stowage,  and  use  of  explosives  or  other  dangerous 
articles  or  substances  on  board  such  vessels;  with 
respect  to  the  disposition  of  any  explosives  or 
other  dangerous  articles  or  substances  found  to  be 
in  an  unsafe  condition ;  with  respect  to  the  neces- 
sary shipping  papere,  manifest,  cargo-stowage 
plans,  and  the  description  and  descriptive  names 
of  explosives  or  other  dangerous  articles  or  sub- 
stances to  be  entered  in  such  shipping  documents; 
also  any  other  regulations  for  the  safe  transporta- 
tion, carriage,  conveyance,  storage,  stowage,  or  use 
of  explosives  or  other  dangerous  articles  or  sub- 
stances on  board  such  vessels  as  the  Commandant 
of  the  Coast  Guard  shall  deem  necessary ;  and  with 
respect  to  the  inspection  of  all  the  foregoing  men- 
tioned in  this  paragraph.  The  Commandant  of 
the  Coast  Guard  may  utilize  the  services  of  the 
Bureau  for  the  Safe  Transportation  of  Explosives 
and  Other  Dangerous  Articles,  and  of  such  other 
organizations  whose  services  he  may  deem  to  be 
helpful. 

(d)  The  transportation,  carriage,  conveyance, 
storage,  stowage,  or  use  of  such  explosives  or  other 
dangerous  articles  or  substances  shall  be  in  accord- 
ance with  the  regulations  so  established,  which 
shall,  insofar  as  applicable  to  them,  respectively, 
be  binding  upon  shippers  and  the  owners,  char- 
terers, agents,  masters,  or  persons  in  charge  of 
such  vessels  and  upon  all  other  persons  transport- 
ing, carrying,  conveying,  storing,  stowing,  or 
usmg  on  board  any  such  vessels  any  explosives  or 
other  dangerous  articles  or  substances :  Provided, 
That  this  section  shall  not  be  construed  to  prevent 
the  transportation  of  military  or  naval  forces  with 
their  accompanying  munitions  of  war  and  stores. 

(c)  Nothing  contained  in  this  section  shall  be 
construed  to  relieve  any  vessel  subject  to  the  provi- 
sions of  this  section  from  any  of  the  require- 
ments of  title  52  (sees.  4399  to  4500,  inclusive)  of 
the  Revised  Statutes  or  acts  amendatory  or  sup- 
plementary thereto  and  regulations  thereunder 
applicable  to  such  vessel,  which  are  not  inconsistent 
herewith. 
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(d)  Nothing  contained  in  this  section  shall  be 
construed  as  preventing  the  enforcement  of  rea- 
sonable local  regulations  now  in  eflfect  or  hereafter 
adopted,  which  are  not  inconsistent  or  in  conflict 
with  this  section  or  tlie  regulations  of  the  Com- 
mandant of  the  Coast  Guard  established  here- 
under. 

(e)  The  United  States  Coast  Guard  shall  issue 
no  permit  or  authorization  for  the  loading  or  dis- 
charging to  or  from  any  vessel  at  any  point  or 
place  in  the  United  States,  its  territories  or  posses- 
sions (not  including  Panama  Canal  Zone)  of  any 
explosives  unless  such  explosives,  for  which  a  per- 
mit is  required  by  the  regulations  promulgated 
pursuant  to  this  section,  are  packaged,  marked, 
and  labeled  in  conformity  with  regulations  pre- 
scribed by  the  Interstate  Commerce  Commission 
under  section  835  of  Title  18,  and  unless  such  per- 
mit or  authorization  specifies  that  the  limits  as 
to  maximum  quantity,  isolation  and  remoteness 
established  by  local,  municipal,  territorial,  or 
State  authorities  for  each  port  shall  not  be  ex- 
ceeded. Nothing  herein  contained  shall  be  deemed 
to  limit  or  restrict  the  shipment,  transportation, 
or  handling  of  military  explosives  by  or  for  the 
Armed  Forces  of  the  United  States. 

(8)  Masters,  owners,  etc.,  required  to  refuse  un- 
lawful transportation  of  explosives  or  other 
dangerous  articles. 

Any  master,  owner,  charterer,  or  agent  shall  re- 
fuse to  transport  any  explosives  or  other  dangerous 
articles  or  suostances  in  violation  of  anj'  provisions 
of  this  section  and  the  regulations  established 
thereunder,  and  may  require  that  any  container 
or  package  which  he  has  reason  to  believe  con- 
tains explosives  or  other  dangerous  articles  or 
substances  be  opened  to  ascertain  the  facts. 

(9)  Publication  of,  hearings  on,  and  effective  date 
of  proposed  regulations. 

Before  any  regulations  or  any  additions, 
alterations,  amendments,  or  repeals  thereof  are 
made  under  the  provisions  of  this  section,  except 
in  an  emergency,  such  proposed  regulations  shall 
be  published  and  public  hearings  with  respect 
thereto  shall  be  held  on  such  notice  as  the  Com- 
mandant of  the  Coast  Guard  deems  advisable 
under  the  circumstances.  Any  additions,  altera- 
tions, amendments,  or  repeals  of  such  regulations 
shall,  unless  a  shorter  time  is  authorized  by  the 
Commandant  of  the  Coast  Guard,  take  effect 
ninety  days  after  their  promulgation. 

(10)  Tendering  explosives  or  other  dangerous 
articles  for  shipment  without  divulging  true 
character  or  in  violation  of  section. 

It  shall  be  unlawful  knowingly  to  deliver 
or  cause  to  be  delivered,  or  tender  for  shipment  to 
any  vessel  subject  to  this  section  any  explosives  or 
any  other  dangerous  articles  or  substances  defined 


in  the  regulations  of  the  Commandant  of  the 
Coast  Guard  established  hereunder  under  any 
false  or  deceptive  descriptive  name,  marking,  in- 
voice, shipping  paper,  or  other  declaration  and 
without  informing  the  agent  of  such  vessel  in  writ- 
ing of  the  true  character  thereof  at  or  before  the 
time  such  delivery  or  transportation  is  made.  It 
shall  be  unlawful  for  any  person  to  tender  for 
shipment,  or  sliip  on  any  vessel  to  which  this  sec- 
tion applies,  any  explosives  or  other  dangerous 
articles  or  substances  the  transportation,  carriage, 
conveyance,  storage,  stowage,  or  use  of  which  on 
board  vessels  is  prohibited  by  this  section. 

(11)  Exemption  of  vessels  from  section  or  regu- 
lations when  compliance  unnecessary  for 
safety. 

The  Commandant  of  the  Coast  Guard  may 
exempt  any  vessel  or  class  of  vessels  from  any 
of  the  provisions  of  this  section  or  any  regula- 
tions or  parts  thereof  established  hereunder  upon 
a  finding  by  him  that  the  vessel,  route,  area  of 
operations,  conditions  of  the  voyage,  or  other 
circumstances  are  such  as  to  render  the  application 
of  this  section  or  any  of  the  regulations  established 
hereunder  unnecessary  for  the  purposes  of  safety  : 
Provided,  That  except  in  an  emergency  such  ex- 
ception shall  be  made  for  any  vessel  or  class  of 
vessels  onlj'  after  a  public  hearing. 

(12)  Agencies  charged  with  enforcement. 

The  provisions  of  this  section  and  the  regu- 
lations established  hereunder  shall  be  enforced 
primarily  by  the  Coast  Guard  of  the  Department 
of  the  Treasury;  which  with  the  consent  of  the 
head  of  any  executive  department,  independent 
establishment,  or  other  agency  of  the  Government, 
may  avail  itself  of  the  use  of  information,  advice, 
services^  facilities,  officers,  and  employees  thereof 
(including  the  field  service)  in  carrying  out  the 
provisions  of  this  section :  Provided,  That  no  offi- 
cer or  employee  of  the  United  States  shall  receive 
any  additional  compensation  for  such  services, 
except  as  permitted  by  law. 

(13)  Detention  of  vessels  pending  compliance 
with  section  and  regulations;  penalty  for  false 
swearing. 

Any  collector  of  customs  may,  upon  his  own 
knowledge,  or  upon  the  sworn  information  of 
any  reputable  citizen  of  the  United  States,  that 
any  vessel  subject  to  this  section  is  violating  any 
of  the  provisions  of  this  section  or  of  the  regula- 
tions established  hereunder,  by  written  order 
served  on  the  master,  person  in  charge  of  such 
vessel,  or  the  owner  or  charterer  thereof,  or  the 
agent  of  the  owner  or  charterer,  detain  such  ves- 
sel until  such  time  as  the  provisions  of  this  sec- 
tion and  of  the  regulations  established  hereunder 
have  been  complied  with.  If  the  vessel  be  ordered 
detained,  the  master,  person  in  charge,  or  owner 
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or  charterer,  or  the  agent  of  the  owner  or  charterer 
thereof,  may  witliin  five  days  appeal  to  the  Com- 
mandant of  the  Coast  Guard,  who  may,  after  in- 
vestigation, affirm,  set  aside,  or  modify  the  order 
of  such  collector.  If  any  reputable  citizen  of  the 
United  States  furnishes  sworn  information  to  any 
collector  of  customs  that  any  vessel,  subject  to  this 
section,  is  violating  any  of  the  provisions  of  this 
section  or  of  the  regulations  established  hereunder, 
and  such  information  is  knowingly  false,  the  per- 
son so  falsely  swearing  shall  be  deemed  guilty  of 
perjury. 

(14)  Violation  of  secHon  or  regulations;  penalty; 
liability  of  vessel. 

Whoever  shall  knowingly  violate  any  of  the  pro- 
visions of  this  section  or  of  any  regulations  estab- 
lished under  this  section  shall  be  subject  to  a 
penalty  of  not  more  than  $2,000  for  each  violation. 
In  the  case  of  any  such  violation  on  the  part  of 
the  owner,  charterer,  agent,  master,  or  person  in 
charge  of  the  vessel,  such  vessel  shall  be  liable  for 
the  penalty  and  may  be  seized  and  proceeded 
against  by  w&y  of  libel  in  the  district  court  of  the 
United  States  in  any  district  in  which  such  vessel 
may  be  found. 

(15)  Same;  increased  penalty  in  event  of  per- 
sonal injury  or  death. 

When  the  death  or  bodily  injury  of  any  person 
results  from  the  violation  of  this  section  or  any 
regulations  made  in  pursuance  thereof,  the  person 
or  persons  who  shall  have  knowingly  violated  or 
caused  to  be  violated  such  provisions  or  regulations 
shall  be  fined  not  more  than  $10,000  or  imprisoned 
not  more  than  ten  years,  or  both. 

(16)  Transportation   of  motor  vehicles   carrying 
gasoline,  etc.,  penalty  for  violations. 

The  transportation  by  vessels  of  gasoline  or  any 
other  inflammable  or  combustible  liquid  or  inflam- 
mable gas  when  carried  by  motor  vehicles  using 
the  same  as  a  source  of  their  own  motive  power,  or 
motive  power  for  driving  auxiliaries  forming  a 
part  of  the  vehicle,  shall  be  lawful  under  the  condi- 
tions as  set  forth  in  the  regulations  established  by 
the  Commandant  of  the  Coast  Guard  under  this 
section :  Proiuded,  hoicei'er.  That  the  motor  or 
motors  in  any  vehicle  be  stopped  immediately 
after  entering  the  said  vessel,  and  that  the  same  be 
not  restarted  until  immediately  before  said  vehicle 
shall  leave  the  vessel  after  said  vessel  has  been 
made  fast  to  the  wharf  or  ferry  bridge  at  which 
she  lands.  All  other  fire,  if  any,  in  such  vehicle 
shall  be  extinguished  before  entering  the  said 
vessel  and  the  same  shall  not  be  relighted  until 
after  said  vehicle  shall  leave  the  vessel :  Provided 


further.  That  the  Commandant  of  the  Coast 
Guard,  may,  by  regulation,  permit  the  operation  on 
board  vessels  of  motive  power  for  driving  auxili- 
aries forming  a  part  of  motor  vehicles,  under  such 
conditions  as  he  may  deem  proper :  Provided  fur- 
ther. That  any  owner,  charterer,  agent,  master,  or 
other  person  having  charge  of  a  vessel  shall  have 
the  right  to  refuse  to  transport  motor  vehicles  tlie 
fuel  tanks  of  which  contain  gasoline  or  other  in- 
flammable or  combustible  liquid  or  inflammable 
gas  used  as  a  source  of  power  for  the  vehicle  or  its 
auxiliaries:  Provided  further,  That  the  owner, 
motor  carrier,  and  operator  of  any  such  vehicle  in 
which  all  fires  have  not  been  extinguished  or  the 
motor  or  motors  stopped  as  required  by  this  sub- 
section or  regulations  established  thereunder,  and 
the  owner,  charterer,  agent,  master,  or  person  in 
charge  of  the  vessel  on  which  such  vehicle  is  trans- 
ported, shall  each  be  liable  to  a  penalty  of  not 
more  than  $500,  for  which  the  motor  vehicle  and 
vessel  respectively,  shall  be  liable:  And  -provided 
further.  That  a  violation  of  this  subsection  shall 
not  subject  any  person  to  the  penalty  provided  in 
subsection  (14)  or  (15)  of  this  section. 

(R.S.  5  44T2;  Feb.  27,  1877,  ch,  69,  J  1.  19  Stat.  2S2 ;  Feb.  20. 
1901,  ch.  386.  31  Stat.  799;  Feb.  18.  1905,  ch,  586,  33  Stat.  720; 
Mar.  3,  1905,  ch.  1457,  |  8,  33  Stat.  1031  ;  May  28.  1908,  ch. 
2565.  34  Stat.  204  ;  Jan.  24.  1913,  ch.  10,  37  Stat.  650;  Mar.  4. 
1913,  ch.  141,  5  1.  37  Stat.  736;  Oct.  22,  1914,  ch.  336,  38  Stat. 
766  ;  Mar.  29,  1918.  ch.  30,  40  Stat.  499  ;  Mar.  2,  1925,  ch.  387, 
43  Stat.  1093  ;  Oct.  9.  1940.  ch.  777,  !  1,  54  Stat.  1023  ;  Proc.  No. 
2695,  July  4,  1946,  11  P.R.  7517,  60  Stat.  1352;  1948  Reorg. 
Plan  No.  3,  if  101-104,  eff.  July  18,  1948.  11  F.R.  7S75,  60  Stat. 
1097;  July  16,  1952.  ch.  887.  68  Stat.  730.) 

S  170a.  Same;  use  by  vessels  of  launches,  lifeboats, 
etc.,  employing  combustible  fuel;  regulations. 

Nothing  contained  in  section  170  of  this  title 
shall  prohibit  the  use  by  any  vessel  of  motorboats, 
launches,  or  lifeboats  equipped  with  engines  using 
an  inflammable  or  combustible  fuel,  nor  shall  any- 
thing contained  in  said  section  prohibit  such 
motorboats,  launches,  or  lifeboats  from  carrying 
such  inflammable  or  combustible  fuel  in  their 
tanks :  Provided,  That  no  such  inflammable  or  com- 
bustible fuel  for  the  engines  of  such  motorboats, 
launches,  or  lifeboats  shall  be  carried  except  as 
may  be  prescribed  by  regulations  of  the  Comman- 
dant of  the  Coast  Guard :  Provided  further.  That 
the  use  of  such  lifeboats  shall  be  under  such  regu- 
lations as  shall  be  prescribed  by  the  Commandant 
of  the  Coast  Guard. 
§  1 70b.  Same;  appropriations. 

There  are  authorized  to  be  appropriated  such 
sums  of  money  as  may  be  necessary  to  carry  out  the 
provisions  of  sections  170 — I70b,  391a,  402,  414, 
and  481  of  this  title  and  sections  382—385  of  Title 
18.     (Oct.  9,  1940,  ch.  777,  §  8,  54  Stat.  1028.) 
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CHAPTER  14— INSPECTION  OF  STEAM  VESSELS 

391a.  Teasels  having  on  board  inflammable  or  combustible 
liquid  cargo  in  bulk. 

( 1 )  Vessels  included. 

(2)  Rules  and  regulations  tor  handling  liquid  cargo. 

( 3 )  Hearing  before  approval  of  rules. 

(4)  Certificate  of  Inspection   and  permit   required; 

time  of  endorsing  permit ;  inspection ;  duration 
of  permit;  vessels  of  foreign  nations;  permit 
for  prohibited  materials. 
(6)   Shipping  documents  required  on  board ;  contents. 

(6)  Number  of  oflBcers  and  tankermen ;  certificate  as 

tankerman ;     suspension     or     revocation     of 
certificate. 

(7)  Penalties. 

(8)  Effective  date  of  rules  and  regulations. 

S391a.  Vessels  having  on  board  Inflammable  or 
combustible  liquid  cargo  in  bulk. 

(1)  Vessels  included. 

All  vessels,  regardless  of  tonnage,  size,  or  man- 
ner of  propulsion,  and  whether  self-propelled  or 
not,  and  whether  carrying  freight  or  passengers 
for  hire  or  not,  that  shall  have  on  board  anv  in- 
flammable or  combustible  liquid  cargo  in  bulk, 
except  public  vessels  owned  by  the  United  States, 
other  than  those  engaged  in  commercial  service, 
shall  be  considered  steam  vessels  for  the  purposes 
of  title  52  of  the  Revised  Statutes  and  shall  be 
subject  to  the  provisions  thereof :  Provided,  That 
this  section  shall  not  apply  to  vessels  having  on 
board  only  inflammable  or  combustible  liquid  for 
use  as  fuel  or  stores  or  to  vessels  carrying  liquid 
cargo  only  in  drums,  barrels,  or  other  packages. 

(2)  Rules   and  regulations   for   handling   liquid 
cargo. 

In  order  to  secure  effective  provision  against  the 
hazards  of  life  and  property  created  by  the  vessels 
to  which  this  section  applies,  the  Commandant  of 
the  Coast  Guard  shall  establish  such  additional 
rules  and  regulations  as  may  be  necessary  with 
resj>ect  to  the  design  and  construction,  alteration, 
or  repair  of  such  vessels,  including  the  superstruc- 
tures, hulls,  places  for  stowing  and  carrying  such 
liquid  cargo,  fittings,  equipment,  appliances,  pro- 
pulsive machinery,  auxiliary  machinery,  and 
boilers  ther'^of ;  and  with  respect  to  all  materials 
used  in  such  construction,  alteration,  or  repair; 
and  with  respect  to  the  handling  and  stowage  of 
such  liquid  cargo;  the  manner  of  such  handling 
or  stowage;  and  the  machinery  and  appliances 
used  in  such  handling  and  stowage;  and  with  re- 
spect to  equipment  and  appliances  for  lifesaving 
and  fire  protection ;  and  with  respect  to  the  opera- 
tion of  such  vessels;  and  with  respect  to  the  re- 
quirements of  the  manning  of  such  vessels  and  the 


duties  and  qualifications  of  the  officers  and  crews 
thereof;  and  with  respect  to  the  inspection  of  all 
the  foregoing.  In  establishing  such  rules  and 
regulations  the  Commandant  of  the  Coast  Guard 
may  adopt  rules  of  the  American  Bureau  of  Ship- 
ping or  similar  American  classification  society  for 
classed  vessels  insofar  as  such  rules  pertain  to  the 
efficiency  of  hulls  and  the  reliability  of  machinery 
of  vessels  to  which  this  section  applies.  In  estab- 
lishing such  rules  and  regulations,  the  Comman- 
dant of  the  Coast  Guard  shall  give  due  considera- 
tion to  the  kinds  and  grades  of  such  liquid  cargo 
permitted  to  be  on  board  such  vessel. 

(3)  Heoring  before  approval  of  rules. 

Before  any  rules  and  regulations,  or  any  altera- 
tion, amendment,  or  repeal  thereof,  are  approved 
by  the  Commandant  of  the  Coast  Guard  under  the 
provisions  of  this  section,  except  in  an  emergency, 
the  said  Commandant  shall  publish  such  rules  and 
regulations  and  hold  hearings  with  respect  thereto 
on  such  notice  as  he  deems  advisable  under  the 
circumstances. 

(4)  Certificate  of  inspection  ond  permit  required; 
time  of  endorsing  permit;  inspection;  duration 
of  permit;  vessels  of  foreign  nations;  permit 
for  prohibited  materials. 

No  vessel  subject  to  the  provisions  of  this  section 
shall,  after  the  effective  date  of  the  rules  and  regu- 
lations established  hereunder,  have  on  board  such 
liquid  cargo,  until  a  certificate  of  inspection  has 
been  issued  to  such  vessel  in  accordance  with  the 
provisions  of  title  52  of  the  Revised  Statutes  and 
until  a  permit  has  been  endorsed  on  such  certificate 
of  inspection  by  the  Coast  Guard,  indicating  that 
such  vessel  is  in  compliance  with  the  provisions  of 
this  section  and  the  rules  and  regulations  estab- 
lished hereunder,  and  showing  the  kinds  and 
grades  of  such  liquid  cargo  that  such  vessel  may 
have  on  board  or  transp)ort.  Such  permit  shaU 
not  be  endorsed  by  the  Coast  Guard  on  such  certif- 
icate of  inspection  untU  such  vessel  has  been  in- 
spected by  the  Coast  Guard  and  found  to  be  in 
compliance  with  the  provisions  of  this  section  and 
the  rules  and  regulations  established  hereunder. 
For  the  purpose  of  any  such  inspection,  approved 
plans  and  certificates  of  class  of  the  American  Bu- 
reau of  Shipping  or  other  recognized  classification 
society  for  classed  vessels  may  be  accepted  as  evi- 
dence of  the  structural  efficiency  of  the  hull  and 
the  reliability  of  the  machinery  of  such  classed  ves- 
sels except  as  far  as  existing  law  places  definite  re- 
sponsibility on  the  Coast  Guard.  A  permit  issued 
under  the  provisions  of  this  section  shall  be  valid 
for  a  period  of  time  not  to  exceed  the  duration  of 
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the  certificate  of  inspection  on  which  such  permit 
is  endorsed,  and  shall  be  subject  to  revocation  by 
the  Coast  Guard  whenever  it  shall  find  that  the 
vessel  concerned  does  not  comply  with  the  condi- 
tions upon  which  such  permit  was  issued:  Pro- 
vided^ That  the  provisions  of  this  subsection  shall 
not  apply  to  vessels  of  a  foreign  nation  having  on 
board  a  valid  certificate  of  inspection  recognized 
under  law  or  treaty  by  the  United  States:  And 
-provided  further.  That  no  permit  shall  be  issued 
under  the  provisions  of  this  section  authorizing 
the  presence  on  board  any  vessel  of  any  of  the 
materials  expressly  prohibited  from  being  thereon 
by  subsection  3  of  section  170  of  this  title. 

(5)  Shipping  documents  required  on  board; 
contents. 

Vessels  subject  to  the  provisions  of  this  section 
shaU  have  on  board  such  shipping  documents  as 
may  be  prescribed  by  the  Commandant  of  the 
Coast  Guard  indicating  the  kinds,  grades,  and  ap- 
proximate quantities  of  such  liquid  cargo  on  board 
such  vessel,  the  shippers  and  consignees  thereof, 
and  the  location  of  tne  shipping  and  destination 
points. 

(6)  Number  of  officers  and  tankermen;  certificate 
OS  tankerman;  suspension  or  revocation  of 
certificate. 

(a)  In  all  cases  where  the  certificate  of  inspec- 
tion does  not  require  at  least  two  licensed  officers, 
the  Coast  Guard  shall  enter  in  the  permit  issuea 
to  any  vessel  under  the  provisions  of  this  section 
the  number  of  the  crew  required  to  be  certificated 
as  tankermen. 

(b)  The  Coast  Guard  shall  issue  to  applicants 
certificates  as  tankerman,  stating  the  kmds  of 


liquid  cargo  the  holder  of  such  certificate  is,  in 
the  judgment  of  the  Coast  Guard,  qualified  to 
handle  aboard  vessels  with  safety,  upon  satisfac- 
tory proof  and  examination,  in  form  and  manner 
prescribed  by  the  Commandant  of  the  Coast 
Guard,  that  the  applicant  is  in  good  physical  con- 
dition, that  such  applicant  is  trained  in  and  capa- 
ble efficiently  to  perform  the  necessary  operations 
aboard  vessels  having  such  liquid  cargo  on  board, 
and  that  the  applicant  fulfills  the  qualifications  of 
tankerman  as  prescribed  by  the  Commandant  of 
the  Coast  Guard  under  the  provisions  of  this  sec- 
tion. Such  certificates  shall  be  subject  to  sus- 
f)ension  or  revocation  on  the  same  grounds  and  in 
the  same  manner  and  with  like  procedure  as  is 
provided  in  the  case  of  suspension  or  revocation 
of  licenses  of  officers  under  the  provisions  of  sec- 
tion 239  of  this  title. 

(7)  Penalties. 

The  owner,  master,  or  person  in  charge  of  any 
vessel  subject  to  the  provisions  of  this  section,  or 
any  or  all  of  them,  who  shall  violate  the  provi- 
sions of  this  section,  or  of  the  rules  and  regulations 
established  hereunder,  shall  be  subject  to  a  fine  of 
not  more  than  $1,000  or  imprisonment  for  not  more 
than  one  year,  or  both  such  fine  and  imprisonment. 

(8)  Effective  date  of  rules  and  regulations. 

The  rules  and  regulations  to  be  establishd  pur- 
suant to  this  section  shall  become  effective  ninety 
days  after  their  promulgation  unless  the  Com- 
mandant of  the  Coast  Guard  shall  for  good  cause 
fix  a  different  time. 


Reorg.  Plan  No.  3,  ii  101-104,  eff.  Jnly  is,  1946,  11  F.B.'  7876, 
60  Stat  1097.) 


CHAPTER  24— MERCHANT  MARINE  ACT,  1920 

9  882.  Number  of  passengers  cargo  vessels  may 
carry. 

Cargo  vessels  docimiented  under  the  laws  of  the 
United  States  may  carry  not  to  exceed  sixteen  per- 
sons in  addition  to  the  crew  between  any  ports 
or  places  in  the  United  States  or  its  Districts,  Ter- 
ritories, or  possessions,  or  between  any  such  pK)rt 
or  place  and  any  foreign  port,  or  from  any  foreign 
port  to  another  foreign  port,  and  such  vessels 
shall  not  be  held  to  be  "passenger  vessels"  or  "ves- 
sels carrying  passengers"  within  the  meaning  of 
the  inspection  laws  and  the  rules  and  regulations 
thereunder:  Provided,  That  nothing  herein  shall 
be  taken  to  exempt  such  vessels  from  the  laws, 
rules,    and    regulations    respecting    life-saving 


equipment :  Provided  further,  That  when  any  such 
vessel  carri'es  persons  other  than  the  crew  as  herein 
provided  for,  the  owner,  agent,  or  master  of  the 
vessel  shall  first  notify  such  persons  of  the  presenc.e 
on  board  of  any  dangerous  articles,  as  defined  by 
law,  or  of  any  other  condition  or  circumstance 
which  would  constitute  a  risk  of  safety  for  passen- 
ger or  crew. 

The  privilege  bestowed  by  this  section  on  vessels 
of  the  United  States  shall  be  extended  insofar  as 
the  foreign  trade  is  concerned  to  the  cargo  vessels 
of  any  nation  which  allows  the  like  privilege  to 
cargo  vessels  of  the  United  States  in  trades  not 
restricted  to  vessels  under  its  own  flag. 

Failure  on  the  part  of  the  owner,  agent,  or  mas- 
ter of  the  vessel  to  give  such  notice  shall  subject 
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the  vessel  to  a  penalty  of  $500,  which  may  be 
mitigated  or  remitted  by  the  Commandant  of  the 
Coast.  Guard  upon  a  proper  representation  of  the 
facts. 


(June  B,  1920,  cb.  2S0,  I  26.  41  SUt.  998 :  194«  Reorg.  Plan  No. 
3,  il  101-104,  eir.  July  16,  1946,  11  F.R.  7875,  60  Stat.  1097.) 

NoTi :  This  law  1b  modified  by  tbe  International  Convention 
for  Safety  of  Lift  at  Sea  1948,  for  all  cargo  Teasels  engaged  on 
International  voyages,  which  may  carry  no  more  than  12  paB- 
eengers. 


CHAPTER  28 — CARRIAGE  OF  GOODS  BY  SEA 

Sec. 

1300.  Bills  of  lading  subject  to  chapter. 

1301.  Definitions. 

1302.  Duties  and  rights  of  carrier. 

1303.  Responsibilities  and  liabilities  of  carrier  and  ship. 

(1)  Seaworthiness. 

(2)  Cargo. 

(3)  Contents  of  bill. 

(4)  Bill  as  prima  facie  evidence. 

(5)  Guaranty  of  statements. 

(6)  Notice  of  loss  or  damage;  limitation  of  actions. 

(7)  "Shipped"  bill  of  lading. 

(8)  Limitation  of  liability  for  negligence. 

1304.  Rights  and  immunities  of  carrier  and  ship. 

(1)  Unseaworthiness. 

(2)  Uncontrollable  causes  of  loss. 

(3)  Freedom  from  negligence. 

(4)  Deviations. 

(5)  Amount  of  liability;  valuation  of  cargo. 

(6)  Inflammable,  explosive,  or  dangerous  cargo. 

1305.  Surrender  of  rights ;  increase  of  liabilities ;  charter 

parties;  general  average. 

1306.  Special  agreement  as  to  particular  goods. 

1807.  Agreement  as  to  liability  prior  to  loading  or  after 

discharge. 
1306.  Rights  and  liabilities  under  other  provisions  of  Title 

46. 

1309.  Discrimination  between  competing  shippers. 

1310.  Weight  of  bulk  cargo. 

1311.  Liabilities  before  loading  and  after  discharge;  effect 

on  other  laws. 
1512.  Scope  of  chapter ;  "United  States" ;  "foreign  trade". 

1313.  Suspension  of  provisions  by  President 

1314.  Effective  date ;  retroactive  effect. 

1315.  Short  title. 

9  1300.  Bills  of  lading  subfect  to  chapter. 

Every  bill  of  lading  or  similar  document  of  title 
which  is  evidence  of  a  contract  for  the  carriage  of 
goods  by  sea  to  or  from  ports  of  the  United  States, 
m  foreign  trade,  shall  have  effect  subject  to  the 
provisions  of  this  chapter. 

(Apr.  16.  1936.  ch.  229.  49  Stat.  1207.) 

S  1301.  Definitions. 

When  used  in  this  chapter — 

(a)  The  term  "carrier"  includes  the  owner  or 
the  charterer  who  enters  into  a  contract  of  carriage 
with  a  shipper. 

(b)  The  term  "contract  of  carriage"  applies 
only  to  contracts  of  carriage  covered  by  a  bill  of 
lading  or  any  similar  document  of  title,  insofar  as 
such  document  relates  to  the  carriage  of  goods  by 
sea,  including  any  bill  of  lading  or  any  similar  doc- 
ument as  aforesaid  issued  under  or  pursuant  to  a 
charter  party  from  the  moment  at  wnich  such  bill 


of  lading  or  similar  document  of  title  regulates 
the  relations  between  a  carrier  and  a  holder  of  the 
same. 

(c)  The  term  "goods"  includes  goods,  wares, 
mercnandise,  and  articles  of  every  Kind  whatso- 
ever, except  live  animals  and  cargo  which  by  the 
contract  of  carriage  is  stated  as  being  carried  on 
deck  and  is  so  earned. 

(d)  The  term  "ship"  means  any  vessel  used  for 
the  carriage  of  goods  ijy  sea. 

(e)  The  term  "carriage  of  goods"  covers  the 
period  from  the  time  when  the  goods  are  loaded 
on  to  the  time  when  they  are  discharged  from  the 
ship. 

(Apr.  16, 1936.  cb.  229,  i  1,  49  Stat.  1208.) 

§  1302.  Duties  and  rights  of  carrier. 

Subject  to  the  provisions  of  section  1306  of  this 
title,  imder  every  contract  of  carriage  of  goods  by 
sea,  the  carrier  in  relation  to  the  loading,  han- 
dling, stowage,  carriage,  custody,  care,  and  dis- 
charge of  such  goods,  shall  be  subject  to  the  re- 
sponsibilities and  liabilities  and  entitled  to  the 
rights  and  immunities  set  forth  in  sections  1303 
and  1304  of  this  title. 

(Apr.  16,  1936,  ch.  229,  I  2,  49  SUt.  1208.) 

§  1303.  Responsibilities  and  liabilities  of  carrier  and 
ship. 

(1)  Seaworthiness. 

The  carrier  shall  be  bound,  before  and  at  the 
beginning  of  the  voyage,  to  exercise  due  diligence 
to— 

^a)  Make  the  ship  seaworthy ; 

^b)  Properly  man,  equip,  and  supply  the  ship ; 

(c)  Make  the  holds,  refrigerating  and  cooling 
chambers,  and  all  other  parts  of  the  ship  in  which 
goods  are  carried,  fit  and  safe  for  their  reception, 
carriage,  and  preservation. 

(2)  Cargo. 

The  carrier  shall  properly  and  carefully  load, 
handle,  stow,  carry,  keep,  care  for,  and  discharge 
the  goods  carried. 

(3)  Contents  of  bill. 

After  receiving  the  goods  into  his  charge  the 
carrier,  or  the  master  or  agent  of  the  carrier,  shall, 
on  demand  of  the  shipper,  issue  to  the  shipper  a 
bill  of  lading  showing  among  other  things — 
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(a)  The  leading  marks  necessary  for  identifica- 
tion of  the  goods  as  the  same  are  furnished  in 
writing  by  the  shipper  before  the  loading  of  such 
goods  starts,  provided  such  marks  are  stamped  or 
otherwise  shown  clearly  upon  the  goods  if  un- 
covered, or  on  the  cases  or  coverings  in  which  such 
goods  are  contained,  in  such  a  manner  as  should 
ordinarily  remain  legible  until  the  end  of  the 
voyage. 

(b)  Either  the  number  of  packages  or  pieces,  or 
the  quantity  or  weight,  as  the  case  may  be,  as  fur- 
nished in  writing  by  the  shipper. 

(c)  The  apparent  order  and  condition  of  the 
goods :  Provided,  That  no  carrier,  master,  or  agent 
of  the  carrier^  shall  be  bound  to  state  or  show  in 
the  bill  of  lading  any  marks,  number,  quantity,  or 
weight  which  he  has  reasonable  groimd  for  sus- 
pecting not  accurately  to  represent  the  goods 
actually  received,  or  which  he  has  had  no  reason- 
able means  of  checking. 

(4)  Bill  as  prima  facie  evidence. 

Such  a  bill  of  lading  shall  be  prima  facie  evi- 
dence of  the  receipt  by  the  carrier  of  the  goods  as 
therein  described  in  accordance  with  paragraphs 
(3)  (a),  (b),  and  (c),  of  this  section:  Provided, 
That  nothing  in  this  chapter  shall  be  construed 
as  repealing  or  limiting  the  application  of  any 
part  of  sections  81-124  of  Title  49. 

(5)  Guaranty  of  statements. 

The  shipper  shall  be  deemed  to  have  guaranteed 
to  the  carrier  the  accuracy  at  the  time  of  shipment 
of  the  marks,  number,  quantity,  and  weight,  as 
furnished  by  him ;  and  the  shipper  shall  indemni:fy 
the  carrier  against  all  loss,  damages,  and  expenses 
arising  or  resulting  from  inaccuracies  in  such  par- 
ticulars. The  right  of  the  carrier  to  such  indem- 
nity shall  in  no  way  limit  his  responsibility  and 
liability  under  the  contract  of  carriage  to  any  per- 
son other  than  the  shipper. 

(6)  Notice    of    lost    or    damage;    limitation    of 
actions. 

Unless  notice  of  loss  or  damage  and  the  general 
nature  of  such  loss  or  damage  be  given  in  writing 
to  the  carrier  or  his  agent  at  the  port  of  discharge 
before  or  at  the  time  of  the  removal  of  the  goods 
into  the  custody  of  the  person  entitled  to  defivery 
thereof  under  the  contract  of  carriage,  such  re- 
moval shall  be  prima  facie  evidence  of  the  delivery 
by  the  carrier  of  the  goods  as  described  in  the  bill 
of  lading.  If  the  loss  or  damage  is  not  apparent, 
the  notice  must  be  given  within  three  days  of  the 
delivery. 

Said  notice  of  loss  or  damage  may  be  endorsed 
uf)on  the  receipt  for  the  goods  given  by  the  pterson 
taking  delivery  thereof. 

The  notice  m  writing  need  not  be  given  if  the 
state  of  the  goods  has  at  the  time  of  their  receipt 
been  the  subject  of  joint  survey  or  inspection. 


In  any  event  the  carrier  and  the  ship  shall  be 
discharged  from  all  liability  in  respect  of  loss  or 
damage  unless  suit  is  brought  within  one  year 
after  delivery  of  the  goods  or  the  date  when  the 
goods  should  have  been  delivered :  Provided,  That 
if  a  notice  of  loss  or  damage,  either  apparent  or 
concealed,  is  not  given  as  provided  for  in  this  sec- 
tion, that  fact  shall  not  affect  or  prejudice  the 
right  of  the  shipper  to  bring  suit  within  one  year 
after  the  delivery  of  the  goods  or  the  date  when  the 
goods  should  have  been  delivered. 

In  the  case  of  any  actual  or  apprehended  loss 
or  damage  the  carrier  and  the  receiver  shall  give 
all  reasonable  facilities  to  each  other  for  inspect- 
ing and  tallying  the  goods. 

<7)  "Shipped"  bill  of  lading. 

After  the  goods  are  loaded  the  bill  of  lad- 
ing to  be  issued  by  the  carrier,  master,  or  agent 
of  the  carrier  to  the  shipper  shall,  if  the  shipper 
so  demands,  be  a  "shipped"  bill  of  lading:  Pro- 
vided, That  if  the  shipper  shall  have  previously 
taken  up  any  document  of  title  to  such  goods, 
he  shall  surrender  the  same  as  against  the  issue 
of  the  "shipped"  bill  of  lading,  but  at  the  option 
of  the  carrier  such  document  of  title  may  be  noted 
at  the  port  of  shipment  by  the  carrier,  master,  or 
agent  with  the  name  or  names  of  the  ship  or  ships 
upon  which  the  goods  have  been  shipped  and  the 
date  or  dates  of  shipment,  and  when  so  noted  the 
same  shall  for  the  purpose  of  this  section  be 
deemed  to  constitute  a  "shipped"  bill  of  lading. 

(8)  Limitation  of  liability  for  negligence. 

Any  clause,  covenant,  or  agreement  in  a 
contract  of  carriage  relieving  the  carrier  or  the 
ship  from  liability  for  loss  or  damage  to  or  in 
connection  with  the  goods,  arising  from  negli- 
gence, fault,  or  failure  in  the  duties  and  obliga- 
tions provided  in  this  section,  or  lessening  such 
liability  otherwise  than  as  provided  in  this  chapter, 
shall  be  null  and  void  and  of  no  effect.  A  benefit 
of  insurance  in  favor  of  the  carrier,  or  similar 
clause,  shall  be  deemed  to  be  a  clause  relieving 
the  carrier  from  liability. 

(Apr.  le.  1836,  cb.  228.  I  3,  48  SUt.  120S.) 

S  1304.  Rights  and  immunities  of  carrier  and  ship. 
(1)  Unseaworthiness. 

Neither  the  carrier  nor  the  ship  shall  be  liable 
for  loss  or  damage  arising  or  resulting  from  unsea- 
worthiness unless  caused  by  want  of  due  diligence 
on  the  part  of  the  carrier  to  make  the  ship  sea- 
worthy, and  to  secure  that  the  ship  is  properly 
manned,  equipped,  and  supplied,  and  to  make  the 
holds,  refrigerating  and  cool  chambers,  and  all 
other  parts  of  the  ship  in  which  goods  are  carried 
fit  and  safe  for  their  reception,  carriage,  and 
preservation  in  accordance  with  the  provisions  of 
paragraph  ( 1 )  of  section  1303  of  this  title.    When- 
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ever  loss  or  damage  has  resulted  from  the  unsea- 
worthiness, the  burden  of  proving  the  exercise  of 
due  diligence  shall  be  on  the  carrier  or  other 
persons  claiming  exemption  undep  this  section. 

(2)  Uncontrollable  causes  of  loss. 

Neither  the  carrier  nor  the  ship  shall  be  respon- 
sible for  loss  or  damage  arising  or  resulting  from — 

(a)  Act,  neglect,  or  default  of  the  master,  mar- 
iner, pilot,  or  the  servants  of  the  carrier  in  the 
navigation  or  in  the  management  of  the  ship ; 

(b)  Fire,  unless  caused  by  the  actual  fault  or 
privity  of  the  carrier ; 

(c^  Perils,  dangers,  and  accidents  of  the  sea 
or  otner  navigable  waters ; 

(d)  Act  of  God; 

(e)  Act  of  war; 

( f )  Act  of  public  enemies ; 

(g)  Arrest  or  restraint  of  princes,  rulers,  or 
people,  or  seizure  under  legal  process; 

(n)  Quarantine  restrictions; 

(i)  Act  or  omission  of  the  shipper  or  owner 
of  the  goods,  his  agent  or  representative ; 

(j)  Strikes  or  lockouts  or  stoppage  or  restraint 
of  labor  from  whatever  cause,  whether  partial  or 
general :  Provided,  That  nothing  herein  contained 
shall  be  construed  to  relieve  a  carrier  from  respon- 
sibility for  the  carrier's  own  acts; 

(k)  Riots  and  civil  commotions; 

(1)  Saving  or  attempting  to  save  life  or  prop- 
ert  V  at  sea ; 

(m)  Wastage  in  bulk  or  weight  or  any  other 
loss  or  damage  arising  from  inherent  defect,  qual- 
ity, or  vice  of  the  goods ; 

(n)  Insufficiency  of  packing; 

(o)  Insufficiency  or  inadequacy  of  marks; 

(p)  Latent  defects  not  discoverable  by  due  dili- 
gence ;  and 

(q  Any  other  cause  arising  without  the  actual 
fault  and  privity  of  the  carrier  and  without  the 
fault  or  neglect  of  the  agents  or  servants  of  the 
carrier,  but  the  burden  of  proof  shall  be  on  the 
person  claiming  the  benefit  of  this  exception  to 
show  that  neither  the  actual  fault  or  privity  of 
the  carrier  nor  the  fault  or  neglect  of  the  agents 
or  servants  of  the  carrier  contributed  to  the  loss 
or  damage. 

(3)  Freedom  from  negligence. 

The  shipper  shall  not  be  responsible  for  loss  or 
damage  sustained  by  the  carrier  or  the  ship  aris- 
ing or  resulting  from  any  cause  without  the  act, 
fault,  or  neglect  of  the  shipper,  his  agents,  or 
his  servants. 

(4)  Deviations. 

Any  deviation  in  saving  or  attempting  to  save 
life  or  property  at  sea,  or  any  reasonable  devia- 
tion shall  not  be  deemed  to  be  an  infringement 
or  breach  of  this  chapter  or  of  the  contract  of 
carriage,  and  the  carrier  shall  not  be  liable  for 


any  loss  or  damage  resulting  therefrom :  Provided, 
however,  That  if  the  deviation  is  for  the  purpose 
of  loading  or  unloading  cargo  or  passengers  it 
shall,  prima  facie,  be  regarded  as  unreasonable. 

(5)  Amount  of  liability;  valuation  of  cargo. 
Neither  the  carrier  nor  the  ship  shall  in  any 

event  be  or  become  liable  for  any  loss  or  damage 
to  or  in  connection  with  the  transportation  of 
goods  in  an  amount  exceeding  $500  per  package 
lawful  monev  of  the  United  States,  or  in  case  of 
goods  not  snipped  in  packages,  per  customary 
freight  unit,  or  the  equivalent  of  that  sum  in  other 
currency,  unless  the  nature  and  value  of  such 
goods  have  been  declared  by  the  shipper  before 
shipment  and  inserted  in  the  bill  of  lading.  This 
declaration,  if  embodied  in  the  bill  of  lading,  shall 
be  prima  facie  evidence,  but  shall  not  be  conclu- 
sive on  the  carrier. 

By  agreement  between  the  carrier,  master,  or 
agent  of  the  carrier,  and  the  shipper  another 
maximum  amount  than  that  mentioned  in  this 
paragraph  may  be  fixed:  Provided,  That  such 
maximum  shall  not  be  less  than  the  figure  above 
named.  In  no  event  shall  the  carrier  be  liable  for 
more  than  the  amount  of  damage  actually  sus- 
tained. 

Neither  the  carrier  nor  the  ship  shall  be  respon- 
sible in  any  event  for  loss  or  damage  to  or  in 
connection  with  the  transportation  of  the  goods 
if  the  nature  or  value  thereof  has  been  knowingly 
and  fraudulently  misstated  by  the  shipper  in  the 
bill  of  lading. 

(6)  Inflammable,  explosive,  or  dangerous  cargo. 

Groods  of  an  inflammable,  explosive,  or  danger- 
ous nature  to  the  shipment  wnereof  the  carrier, 
master  or  agent  of  the  carrier,  has  not  consented 
with  knowledge  of  their  nature  and  character, 
may  at  any  time  before  discharge  be  landed  at 
any  place  or  destroyed  or  rendered  innocuous  by 
the  carrier  without  compensation,  and  the  shipper 
of  such  goods  shall  be  liable  for  all  damages  and 
expenses  directly  or  indirectly  arising  out  of  or 
resulting  from  such  shipment.  If  any  such  goods 
shipped  with  such  knowledge  and  consent  shall 
become  a  danger  to  the  ship  or  cargo,  they  may 
in  like  manner  be  landed  at  any  place,  or  destroyed 
or  rendered  innocuous  by  the  carrier  without  lia- 
bility on  the  part  of  the  carrier  except  to  general 
average,  if  any. 

(Apr.  le.  1930.  ch.  229,  I  4,  49  Btat  1210.) 

S  1305.  Suirendier  of  rights;  increase  of  liabilities; 
charter  parties;  general  overage. 

A  carrier  shall  be  at  liberty  to  surrender  in 
whole  or  in  part  all  or  any  of  nis  rights  and  im- 
munities or  to  increase  any  of  his  responsibilities 
and  liabilities  under  this  chapter,  provided  such 
surrender  or  increase  shall  be  embodied  in  the 
bill  of  lading  issued  to  the  shipper. 
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The  provisions  of  this  chapter  shall  not  be  appli- 
cable to  charter  parties;  but  if  bills  of  lading  are 
issued  in  the  case  of  a  ship  under  a  charter  party, 
they  shall  comply  with  the  terms  of  this  chapter. 
Nothing  in  this  chapter  shall  be  held  to  prevent 
the  insertion  in  a  bill  of  lading  of  any  lawful  pro- 
vision regarding  general  average. 

(Apr.  16,  1938,  ch.  229.  (  5,  49  Stat.  1211.) 

S  1306.  Special  ogreement  as  to  particular  goods. 

Notwithstanding  the  provisions  of  sections  1303- 
1305  of  this  title,  a  carrier,  master  or  agent  of 
the  carrier,  and  a  shipper  shall,  in  regard  to  any 
particular  goods  be  at  liberty  to  enter  into  any 
agreement  in  any  terms  as  to  the  responsibility  and 
liability  of  the  carrier  for  such  goods,  and  as  to  the 
rights  and  immunities  of  the  carrier  in  respect  to 
such  goods,  or  his  obligation  as  to  seaworthiness 
(so  far  as  the  stipulation  regarding  seaworthiness 
is  not  contrary  to  public  policy),  or  the  care  or 
diligence  of  his  servants  or  agents  in  regard  to  the 
loading,  handling,  stowage,  carriage,  custody, 
care,  and  discharge  of  the  goods  carried  by  sea: 
Provided,  That  in  this  case  no  bill  of  lading  has 
been  or  shall  be  issued  and  that  the  terms  agreed 
shall  be  embodied  in  a  receipt  which  shall  be  a  non- 
negotiable  document  and  shall  be  marked  as  such. 

Any  agreement  so  entered  into  shall  have  full 
legal  effect :  Provided.,  That  this  section  shall  not 
apply  to  ordinary  commercial  shipments  made  in 
the  ordinary  course  of  trade  but  onJy  to  other  ship- 
ments where  the  character  or  condition  of  the 
property  to  be  carried  or  the  circumstances,  terms, 
and  conditions  under  which  the  carriage  is  to  be 
performed  are  such  as  reasonably  to  justify  a  spe- 
cial agreement. 

(Apr.  16,  1P36,  ch.  229,  {  6,  49  SUt  1211.) 

§  1307.  Agreement  as  to  liability  prior  to  loading 
or  after  discharge. 

Nothing  contained  in  this  chapter  shall  prevent 
a  carrier  or  a  shipper  from  entering  into  any 
agreement,  stipulation,  condition,  reservation,  or 
exemption  as  to  the  responsibility  and  liability  of 
the  carrier  or  the  ship  for  the  loss  or  damage  to  or 
in  connection  with  the  custody  and  care  and  han- 
dling of  goods  prior  to  the  loading  on  and  subse- 
quent to  the  discharge  from  the  ship  on  which  the 
goods  are  carried  by  sea. 

(Apr.  16,  1936,  ch.  229,  %  7,  49  Stat.  1212.) 

§  1 308.   Rights  and  liabilities  under  other  provisions 
of  Title  46. 

The  provisions  of  this  chapter  shall  not  affect 
the  rights  and  obligations  of  the  carrier  under  the 
provisions  of  the  Shipping  Act,  1916,  or  under  the 
provisions  of  sections  175,  181-183,  and  183b-188 
of  this  title  or  of  any  amendments  thereto;  or 
under  the  provisions  of  any  other  enactment  for 


the  time  being  in  force  relating  to  the  limitation 
of  the  liability  of  the  owners  of  seagoing  vessels. 

(Apr.  1«,  1936,  ch.  229,  i  8,  49  Stat.  1212.) 

§  1309.  Discrimination   between   competing   ship- 
pers. 

Nothing  contained  in  this  chapter  shall  be  con- 
strued as  permitting  a  common  carrier  by  water 
to  discriminate  between  competing  shippers  sim- 
ilarly placed  in  time  and  circumstances,  either  (a) 
with  respect  to  their  right  to  demand  and  receive 
bills  of  lading  subject  to  the  provisions  of  this 
chapter;  or  (b)  when  issuing  such  bills  of  lading, 
either  in  the  surrender  of  any  of  the  carriers 
rights  and  immunities  or  in  the  increase  of  any  of 
the  carrier's  responsibilities  and  liabilities  pur- 
suant to  section  1305  of  this  title:  or  (c)  in  any 
other  way  prohibited  by  the  Shipping  Act,  1916, 
as  amenciea. 

(Apr.  16,  1936,  ch.  229,  {  6,  49  Stat.  1212.) 

§  1310.  Weight  of  bulk  cargo. 

Where  under  the  customs  of  any  trade  the 
weight  of  any  bulk  cargo  inserted  in  the  bill  of 
lading  is  a  weight  ascertained  or  accepted  by  a 
third  party  other  than  the  carrier  or  the  shipper, 
and  the  fact  that  the  weight  is  so  ascertained  or 
accepted  is  stated  in  the  bill  of  lading,  then,  not- 
withstanding anj^hing  in  this  chapter,  the  bill  of 
lading  shall  not  be  deemed  to  be  prima  facie  evi- 
dence against  the  carrier  of  the  receipt  of  goods 
of  the  weight  so  inserted  in  the  bill  of  lading,  and 
the  accuracy  thereof  at  the  time  of  shipment  shall 
not  be  deemed  to  have  been  guaranteed  by  the 
shipper. 

(Apr.  16,  1936,  ch.  229.  ;  11.  49  Stat  1212.) 

§1311.  Liabilities   before   loading  and   after  dis- 
charge; effect  on  other  laws. 

Nothing  in  this  chapter  shall  be  construed  as 
superseding  anj'  part  of  sections  190-196  of  this 
title,  or  of  any  other  law  which  would  'be  appli- 
cable in  the  absence  of  this  chapter,  insofar  as  they 
relate  to  the  duties;  responsibilities,  and  liabilities 
of  the  ship  or  carrier  prior  to  the  time  when  the 
goods  are  loaded  on  or  after  the  time  they  are  dis- 
charged from  the  ship. 

(Apr.  16,  1936,  ch.  229,  %  12,  4a  Stat.  1212.) 

S  1312.  Scope  of  chapter;  "United  States";  "foreign 
trade." 

This  chapter  shall  apply  to  all  contracts  for 
carriage  of  goods  by  sea  to  or  from  ports  of  the 
United  States  in  foreign  trade.  As  used  in  this 
chapter  the  term  "United  States"  includes  its  dis- 
tricts, territories,  and  possessions.  The  term  "for- 
eign trade"  means  the  transportation  of  goods  be- 
tween the  ports  of  the  United  States  and  ports 
of  foreign  countries.    Nothing  in  this  chapter 
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shall  be  held  to  apply  to  contracts  for  carriage  of 
goods  by  sea  between  any  port  of  the  United 
States  or  its  possessions,  and  any  other  port  of  the 
United  States  or  its  possessions :  Provided,  how- 
ever. That  any  bill  of  lading  or  similar  document 
of  title  which  is  evidence  of  a  contract  for  the 
carriage  of  goods  by  sea  between  such  ports,  con- 
taining an  express  statement  that  it  shall  be  sub- 
ject to  the  provisions  of  this  chapter,  shall  be  sub- 
jected hereto  as  fully  as  if  subject  hereto  by  the 
express  provisions  of  this  chapter:  Provided, 
further,  That  every  bill  of  lading  or  similar  docu- 
ment of  title  which  is  evidence  of  a  contract  for 
the  carriage  of  goods  by  sea  from  ports  of  the 
United  States  in  foreign  trade,  shall  contain  a 
statement  that  it  shall  nave  effect  subject  to  the 
provisions  of  this  chapter. 

(Apr.  16.  1936.  ch.  229.  I  13,  49  SUt.  1212  ;  Proc.  No.  2695, 
July  4,  1946,  11  F.R.  7517,  60  Stat.  1352.) 

S  1313.  Suspension  of  provisions  by  President. 

Upon  the  certification  of  the  Secretary  of  Com- 
merce that  the  foreign  commerce  of  the  United 
States  in  its  competition  with  that  of  foreign  na- 
tions is  prejudiced  by  the  provisions,  or  any  of 
them,  of  sections  1301-1308  of  this  title,  or  by  the 
laws  of  any  foreign  country  or  countries  relating 
to  the  carriage  of  goods  bv  sea,  the  President  of 
the  United  States  may,  from  time  to  time,  by 
proclamation,  suspend  any  or  all  provisions^  of 
said  sections  for  such  periods  of  time  or  indefinite- 
ly as  may  be  designated  in  the  proclamation.  The 
President  may  at  any  time  rescind  such  suspen- 


sion of  said  sections,  and  any  provisions  thereof 
which  may  have  been  suspended  shall  thereby  be 
reinstated  and  again  apply  to  contracts  thereafter 
made  for  the  carriage  of  goods  by  sea.  Any  proc- 
lamation of  suspension  or  rescission  of  any  such 
suspension  sliall  take  effect  on  a  date  named  there- 
in, which  date  shall  be  not  le^  than  ten  days 
from  the  issue  of  the  proclamation. 

Any  contract  for  the  carriage  of  goods  by  sea, 
subject  to  the  provisions  of  this  chapter,  effective 
during  any  period  when  sections  1301-1308  of  this 
title,  or  any  part  thereof,  are  suspended,  shall  be 
subject  to  all  provisions  of  law  now  or  hereafter 
applicable  to  that  part  of  said  sections  which  may 
have  thus  been  suspended. 

(Apr.  16.  1936,  ch.  229,  i  14,  49  SUt.  1213.) 

S  1314.  Effective  date;  retroactive  effect. 

This  chapter  shall  take  effect  ninety  days  after 
April  16,  1936;  but  nothing  in  this  chapter  shall 
apply  during  a  period  not  to  exceed  one  year  fol- 
lowing April  16, 1936,  to  any  contract  for  the  car- 
riage of  goods  by  sea,  made  before  April  16, 1936, 
nor  to  any  bill  of  lading  or  similar  document  of 
title  issued,  whether  before  or  after  such  date  in 
pursuance  of  any  such  contract  as  aforesaid. 

(Apr.  16,  1936,  cb.  229,  !  15,  49  Stat.  1213.) 

§1315.  Short  Ktle. 

This  chapter  may  be  cited  as  the  "Carriage 
of  Goods  by  Sea  Act." 

(Apr.  16,  1936,  cb.  229,  i  16,  49  Stat.  1213.) 


COAST  GUARD  PORT  SECURITY  CARDS 


The  United  States  Coast  Guard  is  authorized 
to  issue  Coast  Guard  Port  Security  Cards  as  one 
means  of  identification  of  persons  regularly  em- 
ployed on  vessels  or  on  waterfront  facilities  or 
of  persons  having  regular  public  or  private  busi- 
ness connected  with  the  operation,  maintenance, 
or  administration  of  vessels,  their  cargoes,  or 
waterfront  facilities.  The  practice  is  to  limit  the 
validity  of  these  Coast  Guard  Port  Security  Cards 
to  a  definite  period  of  time  from  the  date  of  issu- 
ance. The  Coast  Guard  Port  Security  Cards  is- 
sued prior  to  October  1952  bear  a  date  of  expira- 
tion two  years  after  the  date  of  issuance.  Coast 
Guard  Port  Security  Cards  issued  between  Octo- 
ber 1952  and  January  1954  indicate  a  period  of 
validity  of  four  years  from  the  date  of  issuance. 
The  Coast  Guard  Port  Security  Cards  issued  be- 
tween January  1954  and  January  1957  bear  a 
validity  period  of  six  years  from  the  date  of  issu- 
ance thereof.  It  is  not  deemed  appropriate  or  nec- 
essary to  require  the  rescreening  of  holders  of 
Coast  Guard  Port  Security  Cards  and  the  reissu- 


ance of  such  car(is  at  this  time. 

By  virtue  of  the  authority  vested  in  me  as  Com- 
mandant, United  States  Coast  Guard,  by  33  CFR 
6.10-7  in  Executive  Order  10173,  as  amended  by 
Executive  Orders  10277  and  10352  (15  F.R.  7005, 
7007,  7008,  16  F.R.  7537,  7538,  17  F.R.  4607), 
notice  is  given  to  holders  of  Coast  Guard  Port 
Security  Cards  (Form  CG-2514)  that  the  period 
of  validity  of  such  cards,  unless  sooner  sur- 
rendered or  canceled  by  propter  authority,  will  be 
for  ii  period  of  eight  years  from  the  date  of  is- 
suance thereof  instead  of  the  various  periods  as 
indicated  on  the  reverse  of  the  cards. 

This  document  supersedes  Coast  Guard  Docu- 
ment CGFR  53-62  entitled  "Coast  Guard  Port 
Security  Cards",  dated  January  11, 1954,  and  pub- 
lished January  16, 1954  (19  F.  R.  306). 

Dated :  January  22, 1957. 

[seal]  J.  A.  HlRSHFIELD, 

Rear  Admiral,  V^.  Coast  Guard, 

Acting  Com/mandant. 

(COFB  57-3  pubUsbed  lo  Federal  Kegleter  January  29,  1957) 
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TITLE  33— NAVIGATION  AND  NAVIGABLE  WATERS 
PART  3— COAST  GUARD  DISTRICTS  AND   CAPTAIN  OF  THE  PORT  AREAS 


Subpart  or 

BectloD 

3.05  First  Coast  Guard  District 

3.05-1  First  District 

3.05-55  Boston  Captain  of  the  Port 

3.05-60  Providence  Captain  o(  the  Port 

3.05-70  Portland  Captain  of  the  Port 

3.10  Second  Coast  Guard  District 

3.10-1  Second  District 

3.10-55  Cairo  Captain  of  the  Port 

3.10-60  Cincinnati  Captain  of  the  Port 

3.10-65  Dubuque  Captain  of  the  Port 

3.10-70  Huntington  Captain  of  the  Port 

3.10-75  Louisville  Captain  of  the  Port 

3.10-80  Memphis  Captain  of  the  Port 

3.10-85  Nashville  Captain  of  the  Port 

3.10-90  Pittsburgh  Captain  of  the  Port 

3.10-95  St.  Louis  Captain  of  the  Port 

3.15  Third  Coast  Guard  District 

3.15-1  Third  District 

rt.l.V.-iO  .Vibnny  Captain  of  the  Port 

3.15-55  New  London  Captain  of  the  Port 

3.15-60  New  York  Captain  of  the  Port 

3.15-65  Philadelphia  Captain  of  the  Port 

3.25  Fifth  Coast  Guard  District 

3.25-1  Fifth  District 

3.25-55  Baltimore  Captain  of  the  Port 

3.25-60  Norfolk  Captain  of  the  Port 

3.25-65  Wilmington  Captain  of  the  Port 

3.35  Seventh  Coast  Guard  District 

3.35-1  Seventh  District 

3.35-55  Charleston  Captain  of  the  Port 

3.35-60  Jacksonville  Captain  of  the  Port 

3.35-65  Key  West  Captain  of  the  Port 

3.35-70  Miami  Captain  of  the  Port 

3.3.5-72  Port  Canaveral  Captain  of  the  Port 

3.35-75  San  Juan  Captain  of  the  Port 

3.35-80  Savannah  Captain  of  the  Port 

3.35-85  Tampa  Captain  of  the  Port 

3.40  Eighth  Coast  Guard  District 

3.40-1  Eighth  District 

3.40-55  Corpus  Christi  Captain  of  the  Port 

3.40-60  Galveston  Captain  of  the  Port 

3.40-65  Houston  Captain  of  the  Port 

3.40-70  Mobile  Captain  of  the  Port; 

3.40-75  New  Orleans  Captain  of  the  Port 

3.40-80  Sabine  Captain  of  the  Port 

3.40-85  Port  Isabel  Captain  of  the  Port 

3.45  Ninth  Coast  Guard  District 

3.45-1  Ninth  District 

3.45-55  Buffalo  Captain  of  the  Port 

3.45-60  Chicago  Captain  of  the  Port 

3.45-65  Cleveland  Captain  of  the  Port 

3.45-70  Detroit  Captain  of  the  Port 

3.45-75  Duluth  Captain  of  the  Port 

3.45-80  Ludington  Captain  of  the  Port 

3.45-85  Milwaukee  Captain  of  the  Port 

3.45-90  Oswego  Captain  of  the  Port 

3.45-95  Sault  Ste.  Marie  Captain  of  the  Port 

3.45-97  Toledo  Captain  of  the  Port 

3.55  Eleventh  Coast  Guard  District 

3.55-1  Eleventh  District 

3.55-55  San  Diego  Captain  of  the  Port 

3.55-60  Los  Angeles  Captain  of  the  Port 

3.60  Twelfth  Coast  Guard  District 

3.60-1  Twelfth  District 

3.60-55  San  Francisco  Captain  of  the  Port 

3.65  Thirteenth  Coast  Guard  District 

3.65-1  Thirteenth  District 

3.65-55  Portland  Captain  of  the  Port 

3.65-60  Seattle  Captain  of  the  Port 


Subpart  or 

SectloD 

3.70  Fourteenth  Coast  Guard  District 

3.70-1  Fourteenth  District 

3.70-55  Honolulu  Captain  of  the  Port 

3.70-60  Guam  Captain  of  the  Port 

3.85  Seventeenth  Coast  Guard  District 

3.85-1  Seventeenth  District 

3.85-55  Anchorage  Captain  of  the  Port 

3.85-60  Juneau  Captain  of  the  Port 

3.85-65  Ketchikan  Captain  of  the  Port 

AnTHOBiTY  :  Si  3.05-1  to  3.86-65  Issued  under  aec.  3.60  Stat. 
238,  and  sec.  633,  83  SUt.  545  ;  5  D.S.C.  1002,  14  U.S.C.  633, 
Treasury  Department  Orders  120,  Jul;  31,  1860,  15  F.R.  6521  : 
167-17,  June  29,  1955,  20  F.K.  4976. 

3.05— FIRST  COAST  GUARD  DISTRICT 
3.05-1      First  district. 

(a)  The  District  Office  is  in  Boston,  Massachu- 
setts. 

(b)  The  First  Coast  Guard  District  shall  com- 
prise Maine  and  New  Hampshire;  Vermont,  ex- 
cept the  counties  of  Orleans,  Franklin,  Grand  Isle, 
Chittenden,  and  Addison ;  Massachusetts,  except 
the  waters  of  Congamond  Lakes;  Rhode  Island, 
with  the  exception  of  Watch  Hill  Light  Station; 
that  portion  of  Connecticut  containing  the  waters 
of  Beach  Pond  in  New  London  County ;  all  United 
States  naval  reservations  on  shore  in  Newfound- 
land ;  the  ocean  area  north  of  a  line  from  Watch 
Hill  Light  south  to  Montauk  Point  Light,  thence 
112°  T. 

3.05-55     Boston  Captain  of  the  Port. 

(a)  The  Boston  Captain  of  the  Port  Office  is  in 
Boston,  Massachusetts. 

(b)  The  Boston  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  laud  areas  within  the  following 
boundaries:  On  the  east  the  70°50'  W.  meridian, 
on  the  south  the  42°  13'  N.  parallel,  on  the  west  the 
71°05'  W.  meridian,  and  on  the  north  the  42°25'  N. 
parallel. 

3.05-60     Providence  Captain  of  the  Port. 
(a)  The  Providence  Captain  of  the  Port  Office 
is  in  Providence,  Rhode  Island. 

(b)  The  Providence  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  A  line  extending  from  Point 
Judith,  R.I.,  Light  in  an  east-northeasterly  direc- 
tion to  the  southern  tip  of  Sakonnet  Point,  R.I., 
thence  in  a  north-northeasterly  direction  to  41°45' 
N.,  7l°07'40"  W.,  thence  westerly  to  41°45'00"  N., 
71°20'  W.,  thence  in  a  north-northwesterlv  direc- 
tion to  41°48'  N.,  71°22'  W.,  thence  northerly  to 
41°53'00"  N.,  71°22'  W.,  thence  westerly  to  41°53' 
N.,  71°29'  W.,  thence  southerly  to  Point  Judith 
Light. 


(46) 


AMENDING   SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF    1950  1791 


SECURITY    OF    VESSELS    AND    WATERFRONT    FACILITIES 


3.05-70     Portland  Captain  of  the  Port. 

(a)  The  Portland  Captain  of  the  Port  Office  is 
in  Portland,  Maine. 

(b)  The  Portland  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  A  line  extending  from  Cape  Eliza- 
beth Light  in  a  northeasterly  direction  to  Halfway 
Rock  Light,  thence  north  to  43°50'  N.,  70°02'15'^' 
W.,  in  Maquoit  Bay,  thence  west  to  43°50'  N., 
70°  19'  W.,  thence  south  to  43°34'  N.,  thence  east- 
erly to  Cape  Elizabeth  Light. 

3.10— SECOND  COAST  GUARD  DISTRICT 

3.10-1      Second  district. 

(a)  The  District  Office  is  in  St.  Louis,  Missouri. 

(b)  The  Second  Coast  Guard  District  shall  com- 
prise West  Virginia,  Kentucky,  Tennessee,  Okla- 
homa, Kansas,  Nebraska,  North  Dakota,  South 
Dakota,  Wyoming,  Colorado,  Iowa,  Missouri, 
Pennsylvania  south  of  latitude  41°  N.  and  west  of 
longitude  79°  W. ;  those  parts  of  Ohio  and  Indiana 
south  of  latitude  41°  N. ;  Illinois,  except  that  part 
north  of  latitude  41°  N.  and  east  of  longitude  90° 
W. ;  Wisconsin  south  of  latitude  46°20'  N.  and 
west  of  longitude  90°  W. ;  Minnesota  south  of  lati- 
tude 46°20'  N. ;  and  those  parts  of  Arkansas,  Mis- 
sissippi, and  Alabama  north  of  latitude  34°  N. 

3.10-55     Cairo  Captain  of  the  Port. 

(a)  The  Cairo  Captain  of  the  Port  Office  is  in 
Cairo,  Illinois. 

(b)  The  Cairo  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boimdaries :  Starting  at  41°  N.  latitude  and  87°10' 
W.  longitude;  thence  south  to,  but  not  including 
Fowler,  Ind. ;  thence  southwest  to,  but  not  includ- 
ing Urbana,  111. ;  thence  south  to,  but  not  including 
Areola,  111. ;  thence  south  to,  but  not  including 
Altamont,  111.;  thence  south  to,  but  not  including 
Mount  Vernon,  111.;  thence  southwest  to,  but  not 
including  Oak  Ridge,  Mo.;  thence  southeast  to, 
l)ut  not  including  Benton,  Mo.;  thence  south  to, 
but  not  including  Sikeston,  Mo.;  thence  due  east 
to  Scottsville,  Ky. ;  thence  northwest  to,  but  not 
including  Mount  Vernon,  Ind.;  thence  northeast 
to  86°  10'  W.  longitude  and  40°45'  N.  latitude; 
thence  nortlnvest  to  41°  N.  latitude  and  86°30'  W. 
longitude;  thence  due  west  to  87°  10'  W.  longitude. 

3.10-60     Cincinnati  Captain  of  the  Pert. 

(a)  The  Cincinnati  Captain  of  the  Port  Office 
is  in  Cincinnati,  Ohio. 

(b)  The  Cincinnati  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  Starting  at  86°30'  W.  longi- 
tude and  41°  N.  latitude;  thence  southeast  to,  but 


not  including  Anderson,  Ind. ;  thence  southeast  to, 
but  not  including  Carrollton,  Ky. ;  thence  to,  but 
not  including  Winchester,  Ky. ;  thence  to,  but  not 
including  Cannel  City,  Ky. ;  thence  to,  but  not  in- 
cluding Jenkins,  Ky.;  thence  east  and  north  along 
the  Kentucky  State  line  to  Louisa,  Ky.;  thence  in 
a  northerly  direction  to  Portsmouth,  Ohio;  thence 
north  to  41°  N.  latitude  approximately  8  miles 
west  of  New  Washington,  Ohio;  thence  due  west 
to  86°30'  W.  longitude. 

3.10-65      Dubuque  Captain  of  the  Port. 

(a)  The  Dubuque  Captain  of  the  Port  Office 
is  in  Dubuque,  Iowa. 

(b)  The  Dubuque  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  Starting  at  a  point  where  the  Mon- 
tana-North Dakota  State  line  touches  the  Cana- 
dian border ;  thence  east  along  the  Canadian  border 
until  it  meets  the  Red  River  of  the  North;  thence 
south  along  this  river  to  46°25'  N.  latitude  and 
96°35'  W.  longitude;  thence  due  east  imtil  this 
line  meets  90°  W.  longitude;  thence  due  south  to 
41°  10'  N.  latitude;  thence  in  a  southwesterly  direc- 
tion to  and  including  Keokuk,  Iowa;  thence  in  a 
northwesterly  direction  to  and  including  Sioux 
City,  Iowa ;  thence  due  west  to  the  Idaho,  Wyo- 
ming State  line  at  42°30'  N.  latitude  and  111°  W. 
longitude ;  thence  north  along  the  Idaho,  Wyoming 
State  line  to  45°  N.  latitude ;  thence  east  along  the 
Wyoming  State  line  to  45°  N.  latitude  and  104°  W. 
longitude;  thence  due  north  along  the  Montana 
State  line  to  the  Canadian  border. 

3.10-70     Huntington  Captain  of  the  Port. 

(a)  The  Huntington  Captain  of  the  Port  Office 
is  in  Huntington,  West  Virginia. 

(b)  The  Huntington  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  Starting  at  41°  N.  latitude, 
approximately  8  miles  west  of  New  Washington, 
Ohio ;  thence  proceeds  south  to,  but  not  including 
Portsmouth,  Ohio;  thence  southeast  to  Louisa, 
Ky.;  thence  along  the  Kentucky,  West  Virginia 
State  line  (Big  Sandy  River)  to  the  Kentucky, 
West  Virginia,  and  Virginia  State  line;  thence 
north  and  east  along  the  West  Virginia,  Virginia 
State  line  to  West  Virginia,  Virginia,  and  Mary- 
land State  line  (Potomac  River) ;  thence  along  the 
West  Virginia,  Maryland  State  line  to  Fairfax, 
W.  Va.;  thence  northwest  to,  but  not  including 
Fairmont,  W.  Va. ;  thence  northwest  to  Dam  No. 
13,  Ohio  River  (about  31/2  miles  west  of  Wheeling, 
W.  Va.) ;  thence  continuing  northwest  in  a  straight 
line  to  81°40'  W.  longitude  and  41°  N.  latitude; 
thence  due  west  to  approximately  8  miles  west  of 
New  Washington,  Ohio. 
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3.10-75     louisville  Captain  of  the  Port. 

(a)  The  Louisville  Captain  of  the  Port  Office 
is  ia  Louisville,  Kentucky. 

(b)  The  Louisville  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  Starting  at  86°  10'  W.  longi- 
tude and  40°45'  N.  latitude;  thence  southwest  to 
and  including  Mount  Vernon,  Ind. ;  thence  south- 
east to,  but  not  including  Scottsville,  Ky. ;  thence 
due  east  to  the  Virginia  State  line;  thence  north- 
east along  the  Virginia  State  line  to  Jenkins,  Ky. ; 
thence  northwest  to  Cannel  City,  Ky. ;  thence 
northwest  to  Winchester,  Ky. ;  thence  northwest 
to  Carrollton,  Ky. ;  thence  northwest  to  Anderson, 
Ind. ;  thence  northwest  to  86°  10'  W.  longitude  and 
40°45'  N.  latitude. 

3.YO-80     Memphis  Captain  of  the  Port. 

(a)  The  Memphis  Captain  of  the  Port  Office 
is  in  Memphis,  'Tennessee. 

(b)  The  Memphis  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  Starting  at  38°30'  N.  latitude 
and  109°  W.  longitude,  on  the  Utah,  Colorado 
State  line  and  nms  due  east  to,  but  not  including 
LaCrosse,  Kans. ;  thence  east  to,  but  not  including 
McPherson,  Kans.;  thence  southeast  to,  but  not 
including  Greenfield,  Mo. ;  thence  southeast  to,  but 
not  including  Springfield,  Mo. ;  thence  east  to,  but 
not  including  Cabool,  Mo.;  thence  northeast  to, 
but  not  including  Licking,  Mo. ;  thence  east  to,  but 
not  including  Oak  Ridge,  Mo.;  thence  southeast 
to  and  including  Benton,  Mo. ;  thence  south  to  and 
including  Sikeston,  Mo. ;  thence  east  to  and  includ- 
ing Bardwell,  Ky. ;  thence  southeast  to  34°  N.  lati- 
tude and  88°  W.  longitude;  thence  due  west  along 
34°  N.  latitude  to  the  Oklahoma,  Arkansas  ^tate 
line;  thence  due  south  to  the  Red  River;  thence 
west,  north,  and  west  along  the  Oklahoma,  Texas 
State  line  to  the  New  Mexico  State  line;  thence 
due  north  along  the  New  Mexico,  Oklahoma  State 
line  to  37°  N.  latitude ;  thence  due  west  along  the 
Colorado,  New  Mexico  State  line  to  109°  W.  longi- 
tude ;  thence  due  north  along  the  Utah,  Colorado 
State  line  to  38°30'  N.  latitude. 

3.10-85     Nashville  Captain  of  the  Port. 

(a)  The  Nashville  Captain  of  the  Port  Office 
is  in  Nashville,  Tennessee. 

(b)  The  Nashville  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  Starting  at  88°  W.  longitude 
and  34°  N.  latitude ;  thence  due  east  to  the  Georgia, 
Alabama  State  line;  thence  northwest  to  the  Ten- 
nessee, Alabama  State  line;  thence  north  and  east 


to  the  North  Carolina  State  line;  thence  following 
the  Tennessee,  North  Carolina  State  line;  thence 
west  along  the  Tennessee,  Virginia  State  line  to 
the  Kentucky  State  line;  thence  northeast  along 
the  Kentucky,  Virginia  State  line  to  36°45'  N.  lati- 
tude, thence  due  west  to  and  including  Scottsville, 
Ky. ;  and  continuing  west  to,  but  not  including 
Bardwell,  Ky. ;  thence  southeast  to  88°  W.  longi- 
tude and  34°  N.  latitude. 

3.10-90     Pittsburgh  Captain  of  the  Port. 

(a)  The  Pittsburgh  Captain  of  the  Port  Office 
is  in  Pittsburgh,  Pennsylvania. 

(b)  The  Pittsburgh  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  Starting  at  41°  N.  latitude  and 
79°  W.  longitude ;  thence  due  south  to  the  junction 
of  the  Pennsylvania,  Manjland  State  line;  thence 
west  and  south  along  the  Pennsylvania,  Maryland 
State  line  to  Fairfax,  W.  Va. ;  thence  northwest  to, 
and  including  Fairmont,  W.  Va. ;  thence  northwest 
to,  but  not  including  Dam  No.  13  Ohio  River 
(about  31^  miles  west  of  Wheeling,  W.  Va.) ; 
thence  continuing  in  a  straight  line  to  41°  N.  lati- 
tude and  81°40'  W.  longitude;  thence  due  east  to 
79°  W.  longitude. 

3.10-95     St.  Louis  Captain  of  the  Port. 

(a)  The  St.  Louis  Captain  of  the  Port  Office 
is  in  St.  Louis,  Missouri. 

(b)  The  St.  Louis  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  Starting  at  42°30'  N.  latitude 
and  111°  W.  longitude,  on  the  Wyoming,  Idaho 
State  line  and  runs  due  east  to,  but  not  including 
Sioux  City,  Iowa;  thence  southeast  to,  but  not 
including  Keokuk,  Iowa;  thence  northeast  to 
41°10'  N.  latitude  and  90°  W.  longitude;  thence 
due  south  to  41°  N.  latitude;  thence  due  east  to 
87°10'  W.  longitude;  thence  due  south  to  and  in- 
cluding Fowler,  Ind. ;  thence  southwest  to  Urbana, 
111.;  thence  south  to  Areola,  Dl.;  thence  south  to 
Altamont,  111. ;  thence  south  to  Mount  Vernon, 
111. ;  thence  south  to  Oak  Ridge,  Mo. ;  thence  west 
to  Licking,  Mo. ;  thence  southwest  to  Cabool,  Mo. ; 
thence  west  to  Springfield,  Mo.;  thence  northwest 
to  Greenfield,  Mo.;  thence  northwest  to  McPher- 
son, Kans. ;  thence  west  to  LaCrosse,  Kans. ;  thence 
due  west  to  where  this  line  touches  the  Utah,  Colo- 
rado State  line ;  thence  north  along  the  Utah,  Colo- 
rado State  line  to  41°  N.  latitude  and  109°  W. 
longitude ;  thence  due  west  along  the  Utah,  Wyo- 
ming State  line  to  111°  W.  longitude;  thence  due 
north  along  the  Wyoming  State  line  to  42°30'  N. 
latitude  and  111°  W.  longitude. 
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3.15— THIRD  COAST  GUARD  DISTRICT 
3.15-1     Third  iMstricl. 

(a)  The  District  Office  is  in  New  York,  N.Y. 

(b)  The  Third  Coast  Guard  District  shall  com- 
prise the  counties  of  Orleans,  Franklin,  Grand 
Isle,  Chittenden,  and  Addison,  in  Vermont;  Con- 
necticut, but  not  including  the  waters  of  Beach 
Pond  in  New  London  County;  Watch  Hill  Sta- 
tion in  Ehode  Island ;  that  portion  of  Massachu- 
setts containing  the  waters  of  Congamond  Lakes 
in  Hampden  County ;  New  York,  except  that  part 
north  of  latitude  42°  N.  and  west  of  longitude 
74°39'  W. ;  New  Jersey;  Pennsylvania  east  of 
longitude  79°  W.;  Delaware,  including  Fenwick 
Island  Light  but  not  including  that  portion  of 
Delaware  containing  the  reaches  of  the  Nanticoke 
River  and  the  Chesapeake  and  Delaware  Canal; 
the  ocean  area  between  a  line  from  Watch  Hill 
Light  due  south  to  Montauk  Point  Light,  thence 
112°  T.  and  a  line  from  the  Coastal  end  of  the 
Third- Fifth  Coast  Guard  District  boundary, 
thence  122°  T. 

3.15-50     Albany  Captain  of  the  Port. 

(a)  The  Albany  Captain  of  the  Port  Office  is 
located  in  Albany,  N.Y. 

(b)  The  Albany  Captain  of  the  Port  area  com- 
prises all  the  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  On  the  east,  the  73°39'  W. 
longitude;  on  the  south,  the  41°33'  N.  latitude;  on 
the  west,  the  74°10'  W.  longitude;  and  on  the 
north,  the  42°48'  N.  latitude. 

3.15-55     New  London  Captain  of  the  Port. 

(a)  The  New  London  Captain  of  the  Port  Office 
is  in  New  London,  Conn. 

(b)  The  New  London  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  On  the  east  the  72°04'30"  W. 
meridian,  on  the  south  a  line  extending  through 
New  London  Harbor  Light  and  Eastern  Point,  on 
the  west  the  72°06'30"  W.  meridian,  and  on  the 
north  the  parallel  extending  through  Ice  House 
Light. 

3.15-40     New  York  Captain  of  the  Port. 

(a)  The  New  York  Captain  of  the  Port  Office 
is  located  in  New  York,  N.Y. 

(b)  The  New  York  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  A  line  extending  from  Nave- 
sink  South  Tower  through  Ambrose  Lightship  to 
the  73°39'00"  W.  meridian,  40°35'  N.  parallel; 
thence  due  north  to  41°  N.  parallel;  thence  due 
west  to  the  74°10'  W.  meridian;  thence  southwest- 


erly to  a  point  located  at  40°30'  N.,  74''30'  W.; 
thence  due  south  to  the  40°23'48"  N.  parallel; 
thence  due  east  to  Navesink  South  Tower. 

3.15-65     Philadelphia  Captain  of  the  Port. 

(a)  The  Philadelphia  Captain  of  the  Port  Of- 
fice is  located  in  Philadelphia,  Pa. 

(b)  The  Philadelphia  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  A  line  extending  from  Here- 
ford Inlet  Light  to  the  south  tower  at  Indian 
River  Inlet;  tnence  northwesterly  to  a  point  on 
the  Delaware-Maryland  boundary  at  39°20'  N. 
latitude;  thence  northerly  along  Delaware-Mary- 
land boundary  to  a  point  at  39°35'  N.  latitude 
(not  including  the  Chesapeake  and  Delaware 
Canal);  thence  northeasterly  to  a  point  40°20' 
N.  latitude,  74°50'  W.  longitude;  thence  east  to 
the  74°40'  W.  longitude;  thence  south  to  the 
40°07'30"  N.  latitude;  thence  southwesterly  to  a 
point  at  39°35'  N.  latitude,  75°20'  W.  longitude; 
thence  southeasterly  to  a  point  39°20'  N.  latitude, 
74°55'  W.  longitude;  thence  south-southeasterly  to 
Hereford  Inlet  Light. 

3.25— FIFTH  COAST  GUARD  DISTRICT 

3.25-1      Fifth  district. 

(a)  The  District  Office  is  in  Portsmouth,  Va. 

(b)  The  Fifth  Coast  Guard  District  shall  com- 
prise Maryland,  Virginia,  District  of  .Columbia, 
North  Carolina,  and  that  portion  of  Delaware  con- 
taining the  reaches  of  the  Nanticoke  River  and  the 
Chesapeake  and  Delaware  Canal;  and  the  ocean 
between  a  line  from  the  coastal  end  of  the  Third- 
Fifth  Coast  Guard  District  boundary,  thence  122° 
T.,  and  a  line  from  the  coastal  end  of  the  Fifth- 
Seventh  Coast  Guard  District  boundary,  thence 
122°  T. 

3.25-55     Baltimore  Captain  of  the  Port. 

(a)  The  Baltimore  Captain  of  the  Port  Office 
is  in  Baltimore,  Md. 

(b)  The  Baltimore  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  On  the  east  the  76°15'  W. 
meridian;  on  the  south  the  38°53'30"  N.  parallel, 
on  the  west  the  76°40'  W.  meridian  and  on  the 
north  the  39°18'  N.  parallel. 

3.25—60     Norfolk  Captain  of  the  Port. 

(a)  The  Norfolk  Captain  of  the  Port  Office  is 
in  Norfolk,  Va. 

(b)  The  Norfolk  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  witliin  the  following 
boundaries :  A  line  extending  from  Cape  Charles 
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Light  in  a  south-southwesterly  direction  to  a  point 
located  at  36''45'  N.,  76°  W.,  thence  west  to  76°49' 
W.,  thence  north  to  37°15'  N.,  thence  in  an  easterly 
direction  to  Cape  Charles  Light. 

3.25-65     Wilmington  Captain  of  the  Port. 

(a)  The  Wilmington  Captain  of  the  Port  Office 
is  in  Wilmington,  N.C. 

(b)  The  Wilmington  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  On  the  east  the  77°55'  W. 
meridian,  on  the  south  the  33°50'  N.  parallel,  on 
the  west  the  78°02'  W.  meridian,  and  on  the  north 
the  34°17'  N.  parallel. 

3.35— SEVENTH  COAST  GUARD  DISTRICT 

3.35-1      Seventh  dUtrict. 

(a)  The  District  Office  is  in  Miami,  Fla. 

(b)  The  Seventh  Coast  Guard  District  shall 
comprise  South  Carolina;  Florida  and  Georgia, 
except  that  part  of  Florida  west  of  the  east  bank  of 
the  Apalachicola  River  and  part  of  Georgia  west 
of  the  east  bank  of  the  Jim  WoodruflF  Reservoir 
and  the  east  bank  of  the  Flint  River  up-stream  to 
Montezuma,  Georgia  and  south  and  west  of  a  line 
between  Montezuma  and  West  Point,  Ga. ;  Panama 
Canal  Zone;  all  of  the  island  possessions  of  the 
United  States  pertaining  to  Puerto  Rico  and  the 
Virgin  Islands;  all  of  the  United  States  naval 
reservations  in  the  islands  of  the  West  Indies  and 
on  the  north  coast  of  South  America ;  and  the  ocean 
area  between  a  line  from  the  coastal  end  of  the 
Fifth-Seventh  Coast  Guard  District  boundary, 
thence  122°  T,  and  a  line  from  the  coastal  end  of 
the  Seventh-Eighth  Coast  Guard  District  bound- 
ary, thence  198°  T;  and  the  ocean  area  bounded 
by  a  line  from  the  border  between  Guatemala  and 
Mexico  on  the  Pacific  Coast  (14°38'  N.,  92°19'  W.) 
southwesterly  to  latitude  5°  S.,  longitude  110°  W., 
thence  due  east  to  the  Coast  of  South  America. 

3.35-55     Charieston  Captain  of  the  Port. 

(a)  The  Charleston  Captain  of  the  Port  Office 
is  in  Charleston,  S.C. 

(b)  The  Charleston  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries :  A  line  extending  from  the  eastern  side 
of  Little  River  Inlet  at  33°41'  N.  latitude,  78°33' 
W.  longitude,  southwesterly  to  33°  N.  latitude, 
79°  18'  W.  longitude;  thence  to  32°20'  N.  latitude, 
80°04'  W.  longitude;  thence  to  Bay  Point,  Edisto 
Island;  thence  along  the  eastern  shore  of  Edisto 
River  to  32°41'  N.  latitude;  thence  northeasterly 
to  the  South  Carolina-North  Carolina  State  bound- 
ary ;  thence  to  the  point  of  beginning. 


3.35-60     Jacksonville  Captain  of  the  Port. 

(a)  The  Jacksonville  Captain  of  the  Port  Office 
is  in  Jacksonville,  Fla. 

(b)  The  Jacksonville  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries :  A  line  extending  from  a  point  located 
at  36°50'  N.  latitude,  81°48'  W.  longitude,  east  to 
81°20'  W.  longitude;  thence  southeasterly  to  30° 
20'  N.  latitude,  81°  10'  W.  longitude;  thence  south 
to  29°42.5'  N.  latitude;  thence  west  to  81°48'  W. 
longitude ;  thence  north  to  the  point  of  beginning. 

3.35-65     Key  West  Captain  of  the  Port. 

(a)  The  Key  West  Captain  of  the  Port  Office 
is  in  Key  West,  Fla. 

(b)  The  Key  West  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries :  A  line  extended  from  a  point  located 
at  25°  16'  N.  latitude,  80°26'  W.  longitude,  along 
southwest  shoreline  of  Barnes  Sound  to  eastern 
shoreline;  thence  120°  T.  to  25°05'  N.  latitude, 
80°  12'  W.  longitude;  thence  southwesterly  to  24° 
44'  N.  latitude,  80°45'  W.  longitude;  thence  to 
24°37'  N.  latitude,  81°07'  W.  longitude;  thence  to 
24°27'  N.  latitude,  81°44'  W.  longitude;  thence 
west  to  82°40'  W.  longitude;  thence  north  to 
24°39'  N.  latitude;  thence  east  to  81°44'  W.  longi- 
tude; thence  northeasterly  to  26°05'  N.  latitude, 
81°  10'  W.  longitude;  thence  northwesterly  to 
26°41'  N.  latitude,  81°39'  W.  longitude;  thence 
northeasterly  to  25°48'  N.  latitude,  81°21'  W. 
longitude;  thence  to  25°53'  N.  latitude,  81°16'  W. 
longitude;  thence  southeasterly  to  the  point  of 
beginning. 

3.35-70     Miami  Captain  of  the  Port. 

(a)  The  Miami  Captain  of  the  Port  Office  is 
in  Miami,  Fla. 

(b)  The  Miami  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  A  line  extended  from  a  point  located 
at  27°09.5'  N.  latitude,  80°  18'  W.  longitude,  east 
to  80°05'  W.  longitude;  thence  southeasterly  to 
26°40'  N.  latitude,  79° 55'  W.  longitude;  thence 
southerly  to  25°30'  N.  latitude,  80°02'  W.  longi- 
tude; thence  to  25°05'  N.  latitude,  80°12'  W.  longi- 
tude; thence  300°  T.  to  the  Key  Largo  western 
shoreline;  thence  along  the  southwest  shoreline  of 
Barnes  Sound  to  26°16'  N.  latitude,  80°26'  W. 
longitude;  thence  northerly  to  25°30'  N.  latitude, 
80°21'  W.  longitude;  thence  to  26°40'  N.  latitude, 
80°11'  W.  longitude;  thence  to  the  point  of 
beginning. 
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3.35-72     Port  Canaveral  Captain  of  the  Port. 

(a)  The  Port  Canaveral  Captain  of  the  Port 
Office  is  in  Port  Canaveral,  Fla. 

(b)  The  Port  Canaveral  Captain  of  the  Port 
area  comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  A  line  extended  from  a  point 
located  at  29°42.5'  N.  latitude,  81°28'  W.  longi- 
tude, east  to  81°  10'  W.  longitude;  thence  south- 
easterly to  28°  30'  N.  latitude,  80°27'  W.  longitude; 
thence  to  27°09.5'  N.  latitude,  80°05'  W.  longitude; 
thence  west  to  80°18'  W.  longitude;  thence  to  the 
point  of  beginning. 

3.35-75     San  Juan  Captain  of  the  Port. 

(a)  The  San  Juan  Captain  of  the  Port  Office  is 
in  San  Juan,  P.R. 

(b)  The  San  Juan  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  United 
States'  Commmonwealth  of  Puerto  Rico  and  terri- 
tory of  the  Virgin  Islands. 

3.35-80     Savannah  Captain  of  the  Port. 

(a)  The  Savannah  Captain  of  the  Port  Office  is 
in  Savannah,  Gra. 

(b)  The  Savannah  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  A  line  extended  from  Bay  Point 
Edisto  Island,  southeasterly  to  32°20'  N.  latitude, 
80°04:'  W.  longitude;  thence  southwesterly  to 
31°45'  N.  latitude,  81°  W.  longitude;  thence  to 
30° 50'  N.  latitude,  81°23'  W.  longitude;  thence 
west  to  81°48'  W.  longitude;  thence  northerly  to 
31°54'  N.  latitude,  81°22'  W.  longitude;  thence  to 
32°30'  N.  latitude,  80°55'  W.  longitude;  thence  to 
32°41'  N.  latitude,  and  eastern  shore  of  Edisto 
River;  thence  along  the  eastern  shore  of  Edisto 
River  to  the  point  of  the  beginning. 

3.35-85     Tampa  Captain  of  the  Port. 

(a)  The  Tampa  Captain  of  the  Port  Office  is  in 
Tampa,  Fla. 

(b)  The  Tampa  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries :  A  line  extended  from  a  point  located 
at  25°53'  N.  latitude,  81°16'  W.  longitude,  to 
25°48'  N.  latitude,  81°21'  W.  longitude;  thence 
southwesterly  to  25°41'  N.  latitude,  81°39'  W. 
longitude ;  thence  northwesterly  to  26°20'  N.  lati- 
tude, 82°00'  W.  longitude;  thence  to  26°30'  N. 
latitude,  82°15'  W.  longitude;  thence  to  27°00'  N. 
latitude,  82°30'  W.  longitude;  thence  to  27°30'  N. 
latitude,  82°55'  W.  longitude ;  thence  west  to  83°05' 
W.  longitude;  thence  north  to  27°45'  N.  latitude; 
thence  east  to  82°55'  W.  longitude;  thence  north 
to  28°00'  N.  latitude;  thence  to  28°30'  N.  latitude, 


82°50'  W.  longitude;  thence  to  29°  N.  latitude, 
83°05'  W.  longitude;  thence  to  29°30'  N.  latitude, 
83°30'  W.  longitude;  thence  to  29° 50'  N.  latitude, 
84°00'  W.  longitude;  thence  west  to  84°20'  W. 
longitude;  thence  south  to  29° 40'  N.  latitude; 
thence  west  to  84°40'  W.  longitude;  thence  to 
29°32'  N.  latitude,  85°02'  W.  longitude;  thence 
013°  T.  to  eastern  shore  of  Apalachicola  River 
Inlet ;  thence  along  the  eastern  shoreline  of  Apala- 
chicola River  to  29°49.5'  N.  latitude;  thence  to 
30°  10'  N.  latitude,  84°20'  W.  longitude;  thence 
east  to  84°  W.  longitude;  thence  southeasterly  to 
29°00'  N.  latitude,  82°30'  W.  longitude;  thence 
south  to  28°03'  N.  latitude;  thence  east  to  82°20' 
W.  longitude;  thence  south  to  27°05'  N.  latitude; 
thence  east  to  82°00'  W.  longitude;  thence  south- 
easterly to 26°45'  N.  latitude,  81°46'  W.  longitude; 
thence  to  26°00'  N.  latitude,  81°36'  W.  longitude; 
thence  to  the  point  of  beginning. 

3.40— EIGHTH  COAST  GUARD  DISTRICT 

3.40-1      Eighth  district. 

(a)  The  District  Office  is  in  New  Orleans,  La. 

(b)  The  Eighth  Coast  Guard  District  shall 
comprise  New  Mexico,  Texas  and  Louisiana ;  those 
parts  of  Alabama,  Mississippi  and  Arkansas  south 
of  latitude  34°  N. ;  and  that  part  of  Florida  west 
of  the  east  bank  of  the  Apalachicola  River  and 
that  |>art  of  Georgia  west  of  the  east  bank  of  the 
Jim  Woodruff  Re^rvoir  and  the  east  bank  of  the 
Flint  River  upstream  to  Montezuma,  Ga.,  and 
south  and  west  of  a  line  between  Montezuma  and 
West  Point,  Ga. ;  the  water  of  the  Gulf  of  Mexico 
westward  of  a  line  from  the  coastal  end  of  the 
Seventh-Eirfith  Coast  Guard  District  boundary 
thence  193°  T. 

3.40-55     Corpus  Christ!  Captain  of  the  Port. 

(a)  The  Corpus  Christi  Captain  of  the  Port 
Office  is  in  Corpus  Christi,  Tex. 

(b)  The  Corpus  Christi  Captain  of  the  Port 
area  comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  On  the  east  the  Colorado  River 
to  the  coast,  thence  southeasterly  to  a  point  located 
at  28°30'  N.  latitude,  95°50'  W.  longitude,  then 
southwesterly  to  27°15'  N.  latitude,  97°  W.  longi- 
tude; on  the  south  the  27°  15'  N.  latitude;  on  the 
west  the  98°  W.  longitude;  and  on  the  north  the 
29°  N.  latitude. 

3.40-40     Galveston  Coplain  of  the  Port. 

(a)  The  Galveston  Captain  of  the  Port  Office 
is  in  Galveston,  Texas. 

(b)  The  Galveston  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  On  the  east  the  94°  15'  W.  longitude; 
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on  the  south  a  line  extended  from  a  point  located 
at  29°20'  N.  latitude,  94°  15'  W.  longitude,  to  a 
point  located  at  28°30'  N.  latitude,  95°50'  W.  longi- 
tude; on  the  west  a  line  extended  from  a  point 
located  at  28°30'  N.  latitude,  95°50'  W.  longitude 
northwesterly  to  the  mouth  of  the  Colorado  River, 
thence  north-northwesterly  along  the  Colorado 
River  to  the  29°40'  N.  latitude;  on  the  north  the 
29°40'  N.  latitude  to  the  95°  W.  longitude,  thence 
north  to  the  30°  N.  latitude,  thence  east  to  the 
94°15'  W.  longitude. 

3.40-65     Houston  Captain  of  the  Port. 

(a)  The  Houston  Captain  of  the  Port  Office  is 
in  Galena  Park,  Texas. 

(b)  The  Houston  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  On  the  east  the  95°  W.  longitude;  on 
the  south  the  29°40'  N.  latitude;  on  the  west  the 
Colorado  River;  and  on  the  north  the  30°  N. 
latitude. 

3.40-70     Mobile  Captain  of  the  Port. 

(a)  The  Mobile  Captain  of  the  Port  Office  is  in 
Mobile,  Ala. 

(b)  The  Mobile  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  On  the  east  the  East  Bank  of  the 
Flint  River,  the  East  Bank  of  the  Jim. Woodruff 
Reservoir  and  the  East  Bank  of  the  Apalachicola 
River  to  the  Coast,  thence  southwesterly  to  a  point 
located  at  29°30'  N.  latitude,  85°  10'  W.  longitude; 
on  the  south  the  29°30'  N.  latitude;  on  the  west 
the  88°10'  W.  longitude;  on  the  north  the  31°  N. 
latitude. 

3.40-75     New  Orleans  Captain  of  the  Port. 

(a)  The  New  Orleans  Captain  of  the  Port  Of- 
fice is  in  New  Orleans,  La. 

(b)  The  New  Orleans  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  On  the  east  the  88°  10'  W. 
longitude;  on  the  south  the  28°50'  N.  latitude;  on 
the  west  the  92°40'  W.  longitude;  on  the  north  the 
31°  N.  latitude. 

3.40-80     Sabine  Captain  of  the  Port. 

(a)  The  Sabine  Captain  of  the  Port  Office  is 
in  Sabine,  Tex. 

(b)  The  Sabine  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries :  On  the  east  the  92°40'  W.  longitude ; 
on  the  south  the  29°20'  N.  latitude;  on  the  west 
the  94°15'  W.  longitude;  on  the  north  the  30°30' 
N.  latitude. 


3.40-85     Port  Isabel  Captain  of  the  Port. 

(a)  The  Port  Isabel  Captain  of  the  Port  Office 
is  in  Port  Isabel,  Tex. 

(b)  The  Port  Isabel  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries :  On  the  east  the  97°  W.  longitude ;  the 
south  the  North  Bank  of  the  Rio  Grande  River 
to  the  mouth  of  same,  thence  a  line  extended  to  a 
point  located  at  26°  N.  latitude,  97°  W.  longitude; 
on  the  west  the  98°  W.  longitude;  on  the  north  the 
27°  15'  N.  latitude. 

3.45— NINTH  COAST  GUARD  DISTRICT 

3.45-1     Ninth  district. 

^a)  The  District  Office  is  in  Cleveland,  Ohio. 

(b)  The  Ninth  Coast  Guard  District  shall  com- 
prise Michigan,  New  York  north  of  latitude  42°  N. 
and  west  of  longitude  74°39'  W. ;  Pennsylvania 
north  of  latitude  41°  N.  and  west  of  longitude  79° 
W. ;  those  parts  of  Ohio  and  Indiana  north  of  lati- 
tude 41°  N.;  Elinois  north  of  latitude  41°  N.  and 
east  of  longitude  90°  W. ;  Wisconsin,  except  that 
part  south  of  latitude  46°20'  N.  and  west  of  lon- 
gitude 90°  W. ;  and  Minnesota  north  of  latitude 
46°20'  N. 

3.45-55     Buffalo  Captain  of  the  Port. 

(a)  The  Buffalo  Captain  of  the  Port  Office  is 
in  Buffalo,  New  York. 

(b)  The  Buffalo  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  From  the  Canadian  border  in  Lake 
Erie  at  80°17'  W.  longitude;  thence  southeast  to 
41°  N.  latitude  and  80°  W.  longitude;  thence  due 
east  to  79°  W.  longitude ;  thence  north  to  42°  N. 
latitude;  thence  east  to  77°28'  W.  longitude; 
thence  due  north  to  the  Canadian  border;  thence 
west  along  the  Canadian  border  to  80°17'  W. 
longitude. 

3.45-60     Chicago  Captain  of  the  Port. 

(a)  The  Chicago  Captain  of  the  Port  Office  is 
in  Chicago,  Elinois. 

(b)  The  Chicago  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundari^:  From  the  Illinois- Wisconsin  State 
line  and  90°  W.  longitude;  thence  due  east  to 
84°45'  W.  longitude;  thence  due  south  to  41°  N. 
latitude;  thence  due  west  to  90°  W.  longitude; 
thence  due  north  to  the  Illinois-Wisconsin  State 


3.45-65     Cleveland  Captain  of  the  Port. 

(a)  The  Cleveland  Captain  of  the  Port  Office 
is  in  Cleveland,  Ohio. 
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(b)  The  ClevelMid  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  From  the  Canadian  border 
in  LaSe  Erie  at  82°25'  W.  longitude;  thence  due 
south  to  41°  N.  latitude;  thence  due  east  to  80° 
W.  loneitude;  thence  northwest  to  80°  17'  W. 
longitude  on  the  Canadian  border;  thence  west 
along  the  Canadian  border  to  82°25'  W.  longitude. 

3.45-70     Detroit  Captain  of  the  Port. 

(a)  The  Detroit  Captain  of  the  Port  Office  is 
in  Detroit,  Michigan. 

(b)  The  Detroit  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  From  84°45'  W.  longitude  and  42° 
N.  latitude;  thence  due  east  to  the  Canadian  bor- 
der ;  thence  north  along  the  Canadian  border  to  45° 
N.  latitude;  thence  due  west  to  84°45'  W.  longi- 
tude; thence  due  south  to  42°  N.  latitude. 

3.45-75     Duluth  Captain  of  the  Port. 

(a)  The  Duluth  Captain  of  the  Port  Office  is  in 
Duluth,  Minnesota. 

(b)  The  Duluth  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  From  the  intersection  of  the  Red 
River  of  the  North  and  the  Canadian  border; 
thence  south  along  the  Red  River  of  the  North  to 
46°20'  N.  latitude ;  thence  due  east  to  88°  W.  longi- 
tude; thence  northeast  to  the  intersection  of  the 
International  Boundary  with  86°50'  W.  longitude ; 
thence  westward  along  the  International  Bound- 
ary to  the  Red  River  of  the  North. 

3.45-80     Ludington  Captoin  of  the  Port. 

(a)  The  Ludington  Captain  of  the  Port  Office 
is  in  Ludington,  Michigan. 

(b)  The  Ludington  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  A  line  starting  from  42°30'  N. 
latitude,  87°  W.  longitude;  thence  due  east  to 
84°45'  W.  longitude;  thence  due  north  to  45°  N. 
latitude;  thence  northwesterly  to  45°22.5'  N.  lati- 
tude, 86°07.5'  W.  longitude;  thence  southwesterly 
to  44°30'  N.  latitude,  87°  W.  longitude;  thence  due 
south  to  starting  jjoint. 

3.45-85     Milwaukee  Captoin  of  the  Port. 

(a)  The  Milwaukee  Captain  of  the  Port  Office 
is  in  Milwaukee,  Wisconsin. 

(b)  The  Milwaukee  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowii^  boundaries :  From  42°30'  N.  latitude  and 
90°  W.  longitude;  thence  due  east  to  87°  W.  longi- 


tude; thence  due  north  to  44°30'  N.  latitude; 
thence  northeasterly  to  45°33'  N.  latitude  and 
85°56'  W.  longitude;  thence  due  west  to  88° 
W.  longitude;  thence  due  north  to  46°20'  N.  lati- 
tude ;  thence  due  west  to  90°  W.  longitude ;  thence 
due  south  to  42°30'  N.  latitude. 

3.45-90     Oswego  Captain  of  the  Port. 

(a)  The  Oswego  Captain  of  the  Port  Office  is 
in  Oswego,  New  York. 

(b)  The  Oswego  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  From  the  Canadian  border  in  Lake 
Ontario  at  77°28'  W.  longitude;  thence  due  south 
to  42°  N.  latitude;  thence  due  east  to  74°40'  W. 
longitude;  thence  due  north  to  the  Canadian  bor- 
der; thence  west  and  south  along  the  Canadian 
border  to  77°28'  W.  longitude. 

3.45-95     Sault  Ste.  Marie  Captain  of  the  Port. 

(a)  The  Sault  Ste.  Marie  Captain  of  the  Port 
Office  is  in  Sault  Ste.  Marie,  Michigan. 

(b)  The  Sault  Ste.  Marie  Captain  of  the  Port 
area  comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  A  line  starting  from  the  Inter- 
national Boundary  in  Lake  Huron  at  45°  N.  lati- 
tude; thence  along  this  boundary  to  86°50'  W. 
longitude ;  thence  southwesterly  to  46°20'  N.  lati- 
tude, 88°  W.  longitude;  thence  due  south  to  45°33' 
N.  latitude ;  thence  due  east  to  85°56'  W.  longitude ; 
thence  southwesterly  to  45°22.5'  N.  latitude, 
86°07.5'  W.  longitude ;  thence  southeasterly  to  45° 
N.  latitude,  84°45'  W.  longitude;  thence  due  east 
to  starting  point. 

3.45-97     Toledo  Captain  of  the  Port. 

(a)  The  Toledo  Captain  of  the  Port  Office  is  in 
Toledo.Ohio. 

(b)  The  Toledo  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  From  84°45'  W.  longitude  and  42° 
N.  latitude;  thence  due  south  to  41°  N.  latitude; 
thence  due  east  to  82°25'  W.  longitude;  thence  due 
north  to  the  Canadian  border  in  Lake  Erie;  thence 
northwest  along  the  Canadian  border  to  42°  N. 
latitude ;  thence  due  west  to  84°45'  W.  longitude. 

3.55— ELEVENTH  COAST  GUARD  DISTRICT 

3.55-1     Eleventh  district. 

(a)  The  District  Office  is  in  Long  Beach,  Calif. 

(b)  The  Eleventh  Coast  Guard  District  shall 
comprise  Arizona;  Clark  County  in  Nevada; 
Washington,  Kane,  San  Juan,  and  Garfield  Coun- 
ties in  Utah;  the  southern  part  of  California  com- 
prising the  Counties  of  Santa  Barbara,  Kem,  and 
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San  Bernardino,  and  all  counties  south  thereof; 
and  the  ocean  area  bounded  by  a  line  from  Cali- 
fornia coast  at  latitude  34°58'  N.  (mouth  of  Santa 
Maria  River)  southwesterly  to  latitude  24°15'  N., 
longitude  134°40'  W. ;  thence  southeasterly  to  lati- 
tude 5°  S.,  longitude  110°  W.;  thence  northeast- 
erly to  the  border  between  Guatemala  and  Mexico 
on  the  Pacific  Coast  (14°38'  N.  latitude,  92°19'  W. 
longitude) . 

3.55-55     Son  Diego  Captain  of  the  Port. 

The  San  Diego  Captain  of  the  Port  is  located 
in  San  Diego,  Calif. 

(b)  The  San  Diego  Captain  of  the  Port  area 
shall  comprise  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boimdaries :  A  line  starting  from  the  Cali- 
fornia coast  at  33°23'  N.  latitude;  thence  due  east 
to  117°  W.  longitude;  thence  due  south  to  the  in- 
ternational border;  thence  westerly  along  this 
border  to  the  Pacific  Coast ;  thence  northwesterly 
to  32°48.2'  N.  latitude,  118°25.5'  W.  longitude; 
thence  northwesterly  to  33°  N.  latitude,  118*45'  W. 
longitude,  thence  northeasterly  to  the  starting 
point. 

3.55-60     Los  Angeles  Captain  of  the  Pert. 

(a)  The  Los  Angeles  Captain  of  the  Port  is 
located  in  Long  Beach,  Calif. 

(b)  The  Los  Angeles  Captain  of  the  Port  area 
shall  comprise  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  A  line  starting  from  the  Cali- 
fornia coast  at  34°58'  N.  latitude  (mouth  of  the 
Santa  Maria  River)  due  east  to  120°  W.  longitude ; 
thence  southeasterly  to  34°  N.  latitude,  117°  W. 
longitude ;  thence  due  south  to  33°23'  N.  latitude, 
117°  W.  longitude;  thence  due  west  to  the  Pacific 
(^oast ;  thence  southwesterly  to  33°  N.  latitude, 
118°45'  W.  longitude;  thence  northwesterly  to 
33°10'  N.  latitude,  119°34'  W.  longitude;  thence 
northwesterly  to  34°01.3'  N.  latitude,  120°27.8'  W. 
longitude;  thence  northerly  to  34°34.6'  N.  latitude, 
120°38.9'  W.  longitude  (Point  Arguello  Light 
House) ;  thence  northerly  along  the  Pacific  Coast 
to  the  starting  point. 

3.60— TWELFTH  COAST  GUARD  DISTRICT 

3.60-1      Twelfth  district. 

(a)  The  District  Office  is  in  San  Francisco, 
Calif. 

(b)  The  Twelfth  Coast  Guard  District  shall 
comprise  Utah,  except  for  Washington,  Kane,  San 
Juan  and  Garfield-  Counties ;  Nevada,  except  for 
Clark  County;  and  the  northern  part  of  Cali- 
fornia comprising  the  Counties  of  San  Luis 
Obispo,  Kings,  Tulare,  and  Inyo,  and  all  counties 


north  thereof;  the  ocean  area  bounded  by  a  line 
from  the  California  Coast  at  latitude  34°58'  N. 
(mouth  of  the  Santa  Maria  River)  southwesterly 
to  latitude  24°  15'  N.,  longitude  134°40'  W. ;  thence 
northwesterly  to  latitude  40°  N.,  longitude  150° 
W. ;  thence  easterly  to  the  California-Oregon  State 
line. 

3.60-55     San  Francisco  Captain  of  the  Port. 

(a)  The  San  Francisco  Captain  of  the  Port 
Office  is  in  San  Francisco,  Calif. 

(b)  The  San  Francisco  Captain  of  the  Port 
area  shall  comprise  all  navigable  waters  of  the 
United  States  and  contiguous  land  areas  within 
the  following  boundaries :  A  line  extending  from 
Point  Reyes  Light  in  a  north-northeasterly  direc- 
tion to  a  point  located  at  38°16'  N.,  122°42'  W., 
thence  in  a  general  northeasterly  direction  to 
38°38'  N.,  121°24'  W.,  thence  in  a  south-south- 
easterly direction  to  37°57'  N.,  121°12'  W.,  thence 
in  a  southwesterly  direction  to  37°15'  N.,  121°54' 
W.,  thence  in  a  northwesterly  direction  to  Point 
Reyes  Light. 

3.65— THIRTEENTH  COAST  GUARD  DISTRICT 

3.65-1     Thirteenth  district. 

(a)  The  District  Office  is  in  Seattle,  Wash. 

(b)  The  Thirteenth  Coast  Guard  District  shall 
comprise  Washington,  Oregon,  Idaho,  and  Mon- 
tana; and  the  ocean  area  bounded  by  a  line  from 
California-Oregon  State  line  westerly  to  latitude 
40°  N.  longitude,  150°  W.,  thence  northeasterly  to 
latitude  54°40'  N.^  longitude  140°  W.,  thence  due 
east  to  the  Canadian  coast. 

3.65-55     Portland  Captain  of  the  Port. 

(a)  The  Portland  Captain  of  the  Port  Office 
is  in  Portland,  Oreg. 

(b)  The  Portland  Captain  of  the  Port  area 
comprises  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries:  A  line  starting  at  Cape  Dis- 
appointment, Wash.,  running  in  an  easterly  direc- 
tion to  46°55'  N.  latitude,  118°  W.  longitude; 
thence  due  south  to  45°20'  N.  latitude;  thence  due 
west  to  122°  W.  longitude;  thence  due  south  to 
44°  N.  latitude;  thence  due  west  to  123°  W.  longi- 
tude; thence  due  south  to  the  Calif omia-Or^on 
State  line;  thence  west  along  the  California-Ore- 
gon State  line  to  the  Pacific  Ocean;  thence  north- 
erly following  the  coastline  to  Point  Adams; 
tlience  northwesterly  to  the  Columbia  River  Light- 
ship; thence  northeasterly  to  starting  point. 

3.65-60     Seattle  Captain  of  the  Port. 

(a)  The  Seattle  Captain  of  the  Port  Office  is 
in  Seattle,  Wash. 
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(b)  The  Seattle  Captain  of  the  Port  area  com- 
prises all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  A  line  starting  from  46°30'  N.  lati- 
tude, 122°  W.  longitude  due  north  to  the  Inter- 
national Boundary;  thence  west,  southerly  and 
northwesterly  along  this  boundary  to  •18°29'35" 
N.  latitude,  124°43'45"  W.  longitude;  thence 
southerly  following  the  Pacific  Ocean  coastline 
to  46*20'  N.  latitude,  124°  W.  longitude;  thence 
easterly  to  starting  point. 

3.70— FOURTiENTH  COAST  GUARD  DISTRICT 

3.70-1      Fourteenth  district. 

(a)  The  District  Office  is  in  Honolulu,  Hawaii. 

(b)  The  Fourteenth  Coast.  Guard  District  shall 
comprise  the  State  of  Hawaii ;  and  the  Pacific  Is- 
lan(fe  belonging  to  the  United  States  south  of  lati- 
tude 40°  N.,  and  west  of  a  line  running  from  40° 
N.,  150°  W.  through  latitude  5°  S.,  110°  W. ;  and 
the  ocean  area  west  and  south  of  f  line  from  lati- 
tude 53°  15'  N.,  longitude  160°  E  ,Cape  Shipun- 
ski),  due  south  to  latitude  40°  N.,  thence  due  east 
to  longitude  150°  W.,  thence  southeasterly  through 
latitude  5°  S.,  longitude  110°  W. 

3.70-55     Honolulu   Captain   of  the  Port. 

(a)  The  Honolulu  Captain  of  the  Port  Office  is 
in  Honolulu,  Hawaii. 

(b)  The  Honolulu  Captain  of  the  Port  area 
shall  comprise  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  On  the  east  the  154°  W.  merid- 
ian, on  the  south  the  18°  N.  parallel,  on  the  west 
the  162°  W.  meridian,  and  on  the  north  the  23°  N. 
parallel. 

3.70-60     Guam  Captain  of  the  Port. 

(a)  The  Guam  Captain  of  the  Port  Office  is  in 
Agana,  Guam. 

(b)  The  Guam  Captain  of  the  Port  area  shall 
comprise  all  navigable  waters  of  the  United  States 
and  contiguous  land  areas  within  the  following 
boundaries:  On  the  east  the  145°  E.  meridian;  on 
the  south  13°11'  N.  parallel;  on  the  west  144°34' 
E.  meridian;  and  on  the  north  13°42'  N.  parallel. 

3.85— SEVENTEENTH  COAST  GUARD  DISTRICT 

3.85-1      Seventeenth   district. 

(a)  The  District  Office  is  in  Jimeau,  Alaska. 

(b)  The  Seventeenth  Coast  Guard  District  shall 
comprise  the  State  of  Alaska ;  and  the  ocean  area 


bounded  by  a  line  from  the  Canadian  coast  at  lati- 
tude 54°40'  N.  due  west  to  longitude  140°  W., 
thence  southwesterly  to  latitude  40°  N.,  longitude 
150°  W.,  thence  due  west  to  longitude  160°  E., 
thence  due  north  to  latitude  53°15  N.  (Cape  Shi- 
punski),  thence  southeasterly  to  the  southern  ter- 
minus of  the  U.S.-Russian  boundary  at  latitude 
50°36  N.,  longitude  167°  E.,  thence  northeasterly 
along  that  boundary  to  the  Arctic  Ocean. 

3.85-55     Anchorage  Captain  of  the  Port. 

(a)  The  Anchorage  Captain  of  the  Port  Office 
is  in  Anchorage,  Alaska. 

(b)  The  Anchorage  Captain  of  the  Port  area 
shall  comprise  all  navigable  waters  of  the  United 
States  and  contiguous  land  areas  within  the  fol- 
lowing boundaries :  A  line  commencing  at  a  point 
60°50^N.  and  149°  W.,  thence  north  to  the  north 
shoreline  of  Tumagain  Arm,  thence  northwesterly 
along  the  shoreline  to  the  junction  of  149°40'  W., 
thence  north  to  61°25'  N.,  thence  west  to  150°  W., 
thence  south  to  the  north  shoreline  of  Knik  Arm, 
thence  westerly  along  the  shoreline  to  150°20'  W., 
thence  south  to  the  south  shoreline  of  Tumagain 
Arm,  thence  easterly  along  the  shoreline  to  the 
point  of  origin. 

3.85-60     Juneau  Captain  of  the  Port. 

(a)  The  Juneau  Captain  of  the  Port  Office  is  in 
Juneau,  Alaska. 

(b)  The  Juneau  Captain  of  the  Port  area  shall 
comprise  all  navigable  waters  and  contiguous  land 
areas  within  the  following  boundaries :  Commenc- 
ing at  a  point  58°35'  N.,  and  the  east  bank  of  the 
Lynn  Canal,  due  west  to  135°  W.,  thence  due  south 
to  58°10'  N.,  thence  due  east  to  134°10'  W.,  thence 
northwesterly  along  the  east  bank  of  the  Grast ineau 
Channel  to  58°20'  N.,  thence  a  sitraight  north- 
westerly line  from  this  point  to  the  point  of  origin. 

3.85-65     Ketchikan  Captain  of  the  Port. 

(a)  The  Ketchikan  Captain  of  the  Port  Office 
is  in  Ketchikan,  Alaska. 

(b)  The  Ketchikan  Captain  of  the  Port  area 
shall  comprise  all  navigable  waters  and  contiguous 
land  areas  encompa^ed  within  the  following 
boundaries :  Commencing  at  a  point  55°27'  N.,  ana 
131°49'50"  W.  due  south  to  the  west  bank  of  the 
Tongass  Narrows,  thence  southeasterly  along  the 
west  bank  of  the  Tongass  Narrows  to  55°17'30" 
N.,  thence  due  east  to  131°32'  W.,  thence  due  north 
to  the  north  bank  of  Revillagigedo  Channel,  then 
to  follow  from  that  point  along  the  shoreline  west- 
erly and  northerly  to  the  point  of  origin. 
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SECURITY  ZONE  PORT  CANAVERAL— CAPE  KENNEDY  AND  ADJACENT  AREAS  AT 
JOHN  F.  KENNEDY  SPACE  CENTER 


Designation  and  Establishment 


By  virtue  of  the  authority  vested  in  me  as  Com- 
mandant, U.S.  Coast  Guard,  by  Treasury  Depart- 
ment Order  120  dated  July  31, 1950  ( 15  F.R.  6521 ) , 
and  Executive  Order  10173,  as  amended  by  Execu- 
tive Orders  10277,  1()352,  and  11249,  I  hereby 
affirm  for  publication  in  the  Federal  Register  the 
order  of  G.  R.  Reynolds,  Captain,  U.S.  Coast 
Guard,  Acting  Commander,  7th  Coast  Guard 
District,  who  has  exercised  authority  as  District 
Commander,  to  be  effective  upon  publication  in  the 
Federal  Register,  such  order  reading  as  follows: 

Special    Notice    Security    Zone    Port    Canaveral — 
Cape  Kennedy 

Pursuant  to  the  request  of  the  Commander,  Air 
Force  Eastern  Test  Range  and  the  Director,  Ken- 
nedy Space  Center,  and  acting  imder  the  authority 
of  the  Act  of  June  15,  1917  (40  Stat.  220),  as 
amended,  and  the  regulations  in  Part  6,  Sub- 
chapter A,  Chapter  I,  Title  33  of  the  Code  of 
Federal  Regulations,  and  as  Captain  of  the  Port, 
Port  Canaveral,  Fla.,  I  hereby  designate  and  estab- 
lish a  security  zone  as  follows : 

All  land,  water,  and  land  and  water  bounded 
by  and  within  the  perimeter  commencing  at  the 
northeast  comer  of  the  intersection  of  the  Cape 
Canaveral  Barge  Canal  and  Intra-Coastal  Water- 
way in  the  Banana  River,  at  {)osition  28°24.5'  N., 
80°38.7'  W.,  northerly  along  the  east  side  of  the 
Intra-Coastal  Waterway  to  NASA  Causeway  East 
(Orsino  Causeway),  thence  westerly  along  the 
southern  edge  of  NASA  Parkway  to  the  intersec- 
tion with  Kennedy  Parkway  North,  thence 
northerly  along  the  western  edge  of  Kennedy 
Parkway  North  to  NASA  Permanent  Gate  No.  4, 
thence  northeasterly  to  NASA  Permanent  Gate 
No.  6  and  extending  therefrom,  on  the  same  line, 
to  a  point  3  miles  onshore  at  position  28°40.3'  N., 
80°34.6'  W.,  thence  southerly  along  a  line  3  miles 
from  the  coast  to  wreck  buoy  WR6,  thence  to  Port 
Canaveral  Channel  Lighted  Buoy  10,  thence 
westerly  along  the  northern  edge  of  the  Port 
Canaveral  and  the  Barge  Canal  to  the  starting 
point. 


The  area  designated  herein  shall  be  closed  to  all 
vessels  and  persons,  except  those  vessels  and  per- 
sons authorized  by  Commander,  7th  Coast  Guard 
District,  or  Captain  of  the  Port,  Port  Canaveral, 
Fla.,  whenever  space  vehicles  are  to  be  launched  by 
the  U.S.  Government.  Under  normal  conditions 
the  area  will  be  closed  commencing  at  6  a.m.  on  the 
day  a  space  vehicle  is  scheduled  for  launching  and 
will  continue  to  be  closed  until  one  hour  after 
launching.  The  closing  of  the  area  will  be  signi- 
fied by  the  display  of  a  red  ball  from  a  90-foot 
pole  near  the  shoreline  at  approximately  28°35'  N., 
80°34.6'  W.  and  from  a  90-foot  ix>le  near  the  shore- 
line at  approximately  28°25.3'  N.,  80°35'  W. 
When  circumstances  permit,  the  closing  of  the 
aforementioned  area  will  be  announced  in  Local 
Notices  to  Mariners. 

All  persons  and  vessels  are  directed  to  remain 
outside  of  the  closed  area  when  the  aforesaid 
signals  are  displayed.  This  order  will  be  enforced 
by  the  Captain  of  the  Port,  Port  Canaveral,  Fla., 
and  by  U.S.  Coast  Guard  personnel  and  vessels 
under  his  command.  The  aid  of  other  Federal, 
State,  Municipal  and  private  agencies  may  be  en- 
listed under  tne  authority  of  the  Captain  of  the 
Port  in  the  enforcement  of  this  order. 

Penalties  for  violation  of  the  above  order :  Sec- 
tion 2,  Title  II  of  the  Act  of  June  15,  1917,  as 
amended,  50  U.S.C.  192,  provides  as  follows:  If 
any  owner,  agent,  master,  officer  or  person  in 
charge,  or  any  member  of  the  crew  of  any  such 
vessel  fails  to  comply  with  any  regulations  or  rule 
issued  or  order  given  under  the  provisions  of  this 
title,  or  obstructs  or  interferes  with  the  exercise  of 
any  power  conferred  by  this  title,  he  shall  be 
punished  by  imprisonment  for  not  more  than  10 
years  and  may,  at  the  discretion  of  the  court,  be 
fined  not  more  than  $10,000. 
Dated :  March  4,  1966. 

[seal]  W.  D.  Shieu>8, 

Vice  Admiral,  U.S.  Coast  Gvard, 
Acting  Corwrnamdant. 

[CGPB  6ft-15,  31  F.R.  4246,  Mar.  10.  1966] 
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Docks,  definition  of 6.01-4 

Documentary   evidence 121.19 

Documents : 

Acceptable  identification  credentials 125.09 

Denial  of  security  clearance  endorsement 121.25  (a) 

Employees  of  vessels  required  to  have  security 

clearance 121.01, 125.53 

IdentificaUon,  Issuance  of 6.10-1, 125.11, 125.53 

Port  Security  Card— 125.11 

Revocation  of  security  clearance  endorsement-        121.27 

Special  validation  endorsement 121.05, 121.25 

Drunkenness,  basis  for  denial 125.19  (h) 

Electric  wiring 126.15  (h) 

Emergency  flreflghtlng  equipment 126.15  (J) 

Emergency  hose  lines 126.15  (J) 

Employed,  definition  of 121.01  (c) 

Employer  as  sponsor 125.21  (a) 

Employment  of  persons  aboard  vessels 6.10-1. 

6.10-5,  6.10-7, 121.01, 125.53 
Enforcement : 

Aid  or  assistance  from  other  agencies 6.04-11 

Eixecutive  order  provisions 6.04-1 

Laws  re Page  30 

Equipment  on  waterfront  facilities 126.15  (e) 

Espionage  Act,  as  amended Page  1 

Espionage,  basis  for  denial 121.03  (b).  125.19  (b) 

Exclnsion  of  persons  from  vessels  or  waterfront 

fadllUes 6.10,  121.01,  125.15,  125.53 

Executive  order  10173  as  emended Page  1 

Explosives : 

Class   A 126.09,  126.27  (b) 

Class  B„ 126.27  (b) 

Class  C 126.27  (b) 

Dangerous  cargo 126.07 

Discharging  of 126.05 

Handling  of— 126.05 

Hot  work  prohibited  during  handling  of 126.15  (c) 

Laws  re Page  33,  SS 

Loading   of - 126.05 

On  designated  waterfront  facilities 126.05 

Permits    re 6.12-3, 126.13, 126.17, 126.27 

Supervision  and  control  of 6.12,126.29 

"Explosives  or  other  dangerous  articles  on 

board  vessels" 6.12-1, 

126.05,  126.07,  126.15  (g),  126.27 
Facilities : 

Conditions  for  designation 126.15 

Definitions   of —  6.01-4,125.07,126.05 

Designation  of 126.13 

Directly  operated  by  the  Army,  Navy  or 

Air   Force 126.01 

False  statements,  laws  re Page  SI 

Federal  agencies,  aid  or  assistance  in  enforce- 
ment  6.04-11 

Federal  Bureau  of  Investigation 6.16-1 

Fingerprints   required  of  applicants  for  Port 

Security  Cards —  125.21  (a) 

Fire  appliances,  marking  of  locations 126.15  (k) 

Fire  aisles - 126.15  (m) 
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Fire  equipment 126.13  (m) 

Fire  eitlngulshere 128.15  (e),  126.15  (g) 

Fire  extinguishing  equipment 126.15  (J) 

Fire  hazards : 

Electric  wiring 126.15  (h) 

OasoUne  or  other  fuel 126.15  (e) 

Guards  to  prevent 126.15  (a) 

Heating  equipment 126.16(1) 

Maintenance  stores  and  supplies 126.15  (g) 

Pier  automotive  equipment 126.15  (e) 

Refueling  equipment 126.15  (e) 

Rubbish  and  waste  material 126.15  (f) 

Flreflghtlng,  access  to  dangerous  cargo 126.15(m) 

Fire  on  vessel,  law  re Pages  33,  38 

Flre-preventlon  measures  for  safety 6.14-1, 

126.15,  126.27 
Flammable  liquids.    See  Dangerous  Cargo 
Foreign  trade :   Requirements  for  employees  to 

have  security  clearance 121.01,  125.15,  126.63 

Forfeiture  of   vessels  for  failure   to   observe 

regulations Page  SO 

Forgery,  laws  re Page  SI 

Form  CG  3256,  atomic  attack  instructions 122.10 

Fraudulent  statements,  laws  re Page  SI 

General  permit: 

Handling  dangerous  cargo 126.27 

Issuance 126^ 

Suspension  of 126.31 

Termination   of 126.31 

Great  Lalces : 

Deflnitton  of 125.08 

Towing  vessels  and  barges,  credentials  for 

employees   on 125.53 

Vessels  advance  notice  of  arrival 124.10  (b) 

Guarding  and  manning  for  safety 6.14-1 

Guards,  waterfront  facilities 126.15  (a) 

Handling  dangerous  cargo 6.12-1, 

126.15{m),  126.17,  126.19,  126.21,  126.33 
Hearings : 

Hearing  boards 121.13 

Hearing  board,  challenge  of  member 121.17 

Hearing  board,  notice  by 121.15 

Hearing  procedure 125.43,121.19 

Hearing  board's  recommendation,  action  by 

Commandant 121.21 

Right  of  appeal 6.10-9. 121.21 

Rules  of  evidence 121.19  (g) 

Verbatim  record  of 121.19  (J) 

Heating   equipment 126.15  ( t ) 

Holsters 126.15  (e) 

Holders  of  special  validation  endorsement 121.09 

Hot   worli 126.15(c) 

Identification  credentials : 

Appeals  by  persons  refused 6.10-9,  121.21,  125.45 

Coast  Guard  Port  Security  Card 6.1(V-7,  125.11 

For  designated  areas  of  waterfront 6.10-5, 

125.09, 125.15 

For  designated  categories  of  vessels 6.10-5, 

121.01,  125.53 
For   persona    seeking   access   to   vessels   or 

waterfront  facilities 6.10-5,  125.09,  125.15 

Satisfactory  to  the  Commandant 125.09 

Illegal   presence   in   United   States,   basis   for 

denial 125.19  (i) 

Inflammable  cargo,  stowage  of 126.15  (m) 

Inflammable  compressed  gases 126.27  (b) 

Inflammable  liquids.    Bee  Dangerous  Cargo. 

Inflammable  liquids  in  bulk 126.05,  126.27  (c) 

Inflammable  liquids  in  containers 126.27  (b) 

Inflammable  solids,  storage  of 126.27   (c) 

Ingress  and  egress  of  persons,  obedience  to  Cap- 
tain of  the  Port  instructions.. 126.29 


Btetion 

Insanity,  basis  for  denial 125.19  (f) 

Inspection,  safety  measures 6.14-1 

Isolation  of  facility 126.19 

Insufficient    information 125.29 

Issuance  of  permits 126.19 

Kennedy.  Cape,  security  zone Page  56 

Labor  members  of  appeal  boards 6.10-0, 121.23,  125.47 

Laws,  excerpts  from PageiS 

Licensed  officers : 

Identification   required 6.10-1 

Si>ecl8l  validation  endorsement ;  ai^llcatlon 

for 121.05 

Special    validation    endorsement;    require- 
ments  for 121.01 

Lift  tnieks. 126.15  (e) 

Lighting 126.16  (1) 

Limitations  on  quantity  of  dangerous  cargo 

storage 126.27 

Loading  of  explosives 6.12-1, 

126.09, 126.13, 126.15, 126.17, 126.19. 126.21 
Local   authorities  permit,   required   by   Captain 

of  the  Port 126.19 

Local  or  unusual  conditions,  waiver  authority 

for 126.11 

Lost  Port  Security  Cards,  replacement  of 125.51 

Maintenance  stores  and  supplies 126.15  (g),  126.21 

Management  members  of  appeal  boards 6.10-9, 

121.23, 125.47 

Marking  of  fire  appliance  locations 126.15  (k) 

Masters : 

Precautions  against  sabotage 6.16-3 

Report  sabotage  or  subversive  activity 6.16-1 

Responsibility  for  security 6.19-1 

Members : 

Appeal  boards 121.23,  125.47 

Crews  required  to  have  security  clearance..  121.09 

Hearing  boards 125.37,  121.13 

Membership  In  subversive  organization,  basis 

for  denial — 121.03  (e),  125.19  (e) 

Merchant  Mariner's  document : 

Counterfeiting  or  forgery  of,  laws  re Page  SI 

Form  and  conditions  in 6.10-3 

Revocation  and  surrender  of 6.10-3 

Special  validation  authorized 6.10-3 

Special    validation    endorsement;    require- 
ments           121.01 

Merchant  Vessels : 

Employment  of  personnel  on 121.01 

Requirements  for  employees  to  have  docu- 
ments bearing  security  clearance 121.01 

Military    explosives 126.09 

Misuse  of  vessel,  laws  re Page  Si 

Municipals  for  aid  or  assistance 6.04-11 

Narcotics  as  basis  for  denial : 

Addiction 125.19  (h) 

Trafficking 125.19  (g) 

National  Board  of  Fire  Underwriters,  heating 

equipment 126.15  (h) 

National  Electric  Code 126.15  (h) 

National  Fire  Protection  Association 126.15  (J) 

Naval  vessel,  safety  of Page  SI 

"No  smoking"  signs,  posting  of 126.15  (b) 

Notice  by  Commandant 121.11, 125.35 

Notice  by  Hearing  board 125.39 

Notice  of  vessels  arrival 124.10 

Penalties  for  violations 124.20 

Notifliatlon  of  denial,  procedure  for 121.07  (b), 

125.31  (b) 

Notification  of  revocation  of  Port  Security  Card.  125.45 

Operation  of  vessels  or  waterfront  facilities 
for  safety 6.14-1,  122.01 
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OwDer  or  agent : 

Precautions  against  sabotage 6.16-3 

Report,  sat)otage  or  subversive  activity 6.16-1 

Security  responsibility 6.1&-1 

Oxldlilng  materials— 126.27  (b) 

Panel  of  management  and  labor  for  bearing 

boards 125.37,121.13 

Penalties 6,1»-1, 126,13, 126.25, 126.33, 124.10, 124.20 

Permits: 

Application  for 126.19 

Conditions  to  be  observed 126.21 

For  bandllng,  stowage,  loading  or  unloading 

of  dangerous  cargo 6.12-3 

Exemption  for  railroad  vehicles 126.17 

Bandllng  designated  dangerous  cargo 126.17 

Issuance   of 126.19 

Local  authorities- 126.19 

Umltations  of  allowable  amounts  of  explo- 
sives —  - -- 126.19 

Penalties  for  not  obtaining 126,25 

Termination  or  suspension 126,23 

Permitted  transactions 126,21 

Persons: 

Eligible  for  Port  Security  cards -         125.17 

Employment  of 6.10-1,  121,01,  125.53 

Exclusion  from  vessels  or  waterfront  facili- 
ties  6.10,  121.01,  125,15,  125.53 

IdenUflcatlon  of - 6,10,  125.09 

Preventing  access  to  vessels  or  waterfront 

facilities 6.04-5,  121.01.  125.15,  125.53 

Photographs    required 125.21 

Pier  automotive  equipment 126,15(e) 

Pier,  unsatisfactory  conditions  on..  6.14-2,  126.13,  126.15 

Poison,   Class   A - 126.27(b) 

Poisonous  gases,  storage  of 126.27(f) 

Poisonous  liquids,  storage  of 126.27(e) 

Port  Canaveral  Security  Zone Page  56 

Port  Security  Card : 

AppUcaUon 125.12,  126.21 

Basis  for  denial 125.19 

COTF  identification  cards  invalid 125.53 

Credentials  accepted  In  lieu  of 6.10-7,  125.09 

Drunkenness,  basis  for  denial 125.19(h) 

Duplicate 125.51 

Employer  as  sponsor 125.27,  125.21 

Espionage,  basis  for  denial 125.19 

Executive  order  provisions  re 6.10-7 

Holders    of 125.33 

Illegiil  presence  in  United  States,  basis  for 

denial   12.5.19 

Insanity,  basis  for  denial 125.19 

Laws  re  counterfeiting  or  forgery  of Page  SI 

Lost,  replacement  of 125.51 

Membership     In     subversive     organization, 

basis  for  denial -- 125.19(e) 

Narcotics,  addiction  or  traflflcking  in,  basis 

for  denial 125.19(g),    (h) 

Notification  of  denial 125.31,  125.45,  125.49 

Period  of  validity 125.12 

Persons  eligible  for 125.17 

Requirements  for 125.53 

Revocation  of 6.10-7,  125.4S 

Right  of  appeal 125.47 

Sabotage,  basis  for  denial. 125.19 

Sponsorship  of  applicant 125.21,  125.27 

Subversive    organizations,    affiliation    with, 

basis  for  denial— 125.19 

Surrender  of 6.10-7, 125.45 

Treason,  basis  for  denial 125.19 

Union  official  as  sponsor 125.27 

United  States  citizenship,  acceptable  evidence 

of 125.23 


Section 
Possession  and  control  of  vessels  by  Captain 

of  the  Port ._ 6.04-8 

Preventing  access  of  persons,  articles  or  things 

to  vessels  or  waterfront  facilities 6.04-5 

Primary    responsibility 126.35 

Private  agencies  for  aid  or  assistance 6.04-11 

Prohibited  transactions 126.13 

Prohibitions : 

Kerosene  and  gasoline  lamps 126.15(1) 

Refueling  equipment  on  piers  or  wharves 126.15(e) 

Welding  or  hot  work 126.15(c) 

Prompt  transshipment  of  designated  dangerous 

cargo 126.21 

Railroad  or  highway  vehicles,  exemptions 126.17, 

126.21. 126.27 
Recommendations  of  board,  action  of  Comman- 
dant re 121.21 

Records,  appeal  boards 121.23 

Regulations ;    Explosives   or  other   dangerous 

articles  on  board  vessels 6.12-1, 

126.05, 126.07,  126.15(g) 

Tank  vessel  regulations 6.12-1,  126.05,  126.07 

Replacement  of  lost  Port  Security  Cards 125.51 

Report  sabotage  or  subversive  activity 6.16-1 

Responsibility,  primary,  masters,  owners,  oper- 
ators,  and  agents 6.19-1,  126.35 

Revival  of  general  permit 126.31 

Revocation,  basis  for 121.21 

Right  of  appeal 6.10-9.  121.21,  125.45 

Sabotage : 

Basis  for  denial 121.03(b),  125.19(b) 

Executive  order  provisions 6.16-1,  6.16-3 

Laws  re Page  Si 

Precautions  against 6.16-3 

Safety : 

Access  to  dangerous  cargo 126.15(m) 

Dangerous  cargo  storage 126.27 

Electric    wiring. 126.15(h) 

Fire  extinguishing  equipment 126.15(j) 

Heating    equipment 126.15(1) 

Lighting    126.15(1) 

Marking  of  fire  appliance  locations 126.15(k) 

Naval  vessels Page  St 

Primary  responsibility  for 6.19-1,  126.35 

Special  measures  re 6.14-1,  122.01 

Termination  of  permits 126.23 

Termination  or  suspension  of  general  permit.         126.31 

Screens  for  heating  equipment 126.15(1) 

Search  of  vessel  or  waterfront  facility 6.(M-7 

Secretary  of  Labor : 

Commandant  to  consult  with 6.10-7 

Nominates  appeal  board  members 6.10-9 

Security  of  vessels  and  waterfront  facilities, 

responsibility  for 6.14-1,  6.19-1.  126.35 

Security  of  vessels,  laws  re Page  29 

Security  Zone: 

Definition 6.01-5 

Kstnblishing  of;   prohibitions  with  respect 

thereto 6.04-0 

Port    Canaveral Page56 

Seizure  of  vessels  for  failure  to  observe  regula- 
tions        Page  SO 

Separability  of  regulations 126.37 

Smoking 126.15(b) 

Spark    arresters 126.15(1) 

Special  validation  endorsement : 

Appeals 12151 

Application  for 121.05 

Approval  by  Commandant  required 121.07 

Basis  for  rejection 121.03 

Conditions  of  employment 121.01 


94-756  O  -  68  -  pi.  2  --16 


(61t 


1806 


AMENDING  SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF    195  0 


Bectton 
Special  validation  endorsement  (continued) 

Denial  of 121-21 

Hearing  boards 121.13 

Identiflcation  credentials  based  on 6.10-1 

Endorsement  on  documents 121.01,121.07,121.21 

Members  of  appeal  boards  subject  to 6.10-9 

Becommendations  of  board 121.19(m) 

Beqairements  to  obtain 121.05 

Revocation    of 121.21(b) 

Vessels'  emplqyees^to  have 121.01 

Sponsorship  of  applicant 125.21(a),  125.27 

Standards  for  denial  Port  Secnrity  Card 125.19 

Standards     for     denial     special     validation 

endorsement  121.03 

State  agencies  for  aid  or  assistance 0.04-11 

Statements,  fraudulent  or  false,  laws  re Page  SI 

Storage  of  dangerous  cargo 126.27 

Stores    for    maintenance   of     waterfront    fa- 

ciUUes 128.15(g) 

Stowage  of  dangerous  cargo 6.12-1,  120.15 

Subversive  activity 6.16-1 

Subversive  organizations,  affiliation  with  basis 

for  denial 121.03(e),  125.19(e) 

Supplies  for  maintenance  of  waterfront  fa- 

ciUtles — 126.16(g) 

Supervision  and  control  of  dangerous  cargo..         126.29 

Suspension  of  general  permit 126.31 

Suspension  or  termination  of  permits 126.23 

Tank  vessel  regulations 6.12-1,  126.06, 126.07 

Termination  or  suspension  of  permits 126.23,  126.31 

Tractors 126.15(e) 

Transcript  of  records  of  hearings 121.19(j) 

Transportation   of  explosives 6.12- 1,  Part  126 

Treason,  basis  for  denial 121.03(b),  125.19 

Truck  and  other  motor  vehicles 126.15(d) 

Underwriter's  Lalioratorles,  electric  wiring 126.15(h) 

Union  official  as  sponsor 125.27 

United   States  Bureau  of  Standards,  electric 

wiring 126.15(h) 

United  States  citizenship,  acceptable  evidence 

of 125.23 

United  States  Code,  excerpts  from Page  29 

Validation  endorsement,  special,  holders  of 121.09 

Access  to,  by  persons 121.01,  6.10-5,  125.15 

Boarding,  laws  re Page  SS 

Breaking  and  entering,  laws  re Page  33 

Categories  designated  by  Commandant 6.10-3, 

6.10-6,  121.01 

Compliance  with  Captain  of  the  Port  orders.         126.29 

Condition  of  waterfront  facility  a  danger  to.        6.14-2, 

126.11, 126.13,  126.15 

Conditions  re  safety  measures 6.14-2 

Part  122, 126.27 

Conspiracy  to  destroy,  laws  re Page  32 

Destruction,  laws  re Page  32 

Employment  of  personnel  on 6.10-1,  121.01 

Exclusion  of  persons  from 6.10-1, 

121.01, 125.15, 125.53 

Explosives  on,  laws  re Pagei  33,  35 

Failure  to  give  advance  notice 124.20 

Forfeiture  of Page  SO 

Misuse  of,  laws  re Page  32 

Penalties   — — 6.18 

Permits  re  explosives  or  dangerous  cargo 6.12-3 

Persons  employed  on,  required  to  have  spe- 
cial validation  endorsement 121.01 

Possession   and  control   by  Captain   of  the 

Port  - - - 6.04-8 

Preventing  access  of  persons  or  things  to 6.04-5 


fteeNos 

Vessels — Continued 

Restrictions  for  safety 6.14-1 

Sabotage,   precautions  against 6.16-3 

Safety  measures  for part  122 

Safety  measures  while  In  port 6.14-1 

Security  of 6.14 

Security  responsibility 6.19-1 

Seizure  of Page  SO 

Shifting  required  for  safety  or  secnrity  pur- 
poses          6.14-2 

Special  validation  endorsement  for  person- 
nel   121.01 

Subversive  activity  to  be  reported 6.16-1 

Visitation  and  search  by  Captain  of  the  Port-         6.04-7 

Violations 6.18-1, 124.20, 126.1:{ 

Visitation  and  search  of  vessel  or  waterfront 
facility 6.04-7 

Waivers 126.11, 126.13 

Waterfront  facilities: 

Access  to,  by  persona 6.10-5,  125.15 

Approval  to  handle  dangerous  cargo 6.12-3,  126.17 

Arrangement  of  cargo  on 126.15(m) 

Bringing  designated  cargo  on 126.21 

Condition  a  danger  to  vessel 6.14-2 

Dangerous  cargo  permits,  requirements  of 126.17 

Definition  of 6.01^,  125.07, 126.01, 126.05 

Designated  by  Commandant 6.10-5,   126.11,  126.13 

Exclusion  of  persons  from 6.10,  125.15 

Hot  work  on 126.15(c) 

Issuance  of  permits  for  designated  danger- 
ous cargo 126.19 

Lighting    126.15(1) 

Limitation  on  explosives 126.19 

Obedience  to  orders  of  Captain  of  the  Port.         126.29 
Operations  in  accordance  with  orders  of  Cap- 
tain of  the  Port.. 12659 

Operation   unsatisfactory 6.14-2 

Penalties  0.18 

Permits  re  dangerous  cargo 6.12-3,  126.17,  126.19 

Possession  and  control  of  vessels  at 6.04-8 

Preventing  access  of  persons  to 6.04-5,  I'i'J.in 

Primary  responsibility  for 0.19-1,  126.35 

Prohibition  of  smoking  on 126.15(b) 

Refueling  equipment 126.15(e) 

Remoteness  and  isolation 126.19 

Revival  of  suspended  or  terminated  general 

permit 126.31 

Sat>otage   or   subversive  activity   to   be   re- 
ported           6.16-1 

Safety  measures 6.14-1,  Part  126 

Security  responsibility 6.19-1,  126.35 

Separability  of  regulations  governing 126.37 

Termination  or  suspension  of  general  per- 
mit   126.31 

Trucks  and  motor  vehicles  on 126.15(d) 

Vessels,  arrival  notice 124.10 

Visitation    and    search    by    Captain   of   the 

Port  - 6.04-7 

Welding  or  hot  work 126.15(c) 

Western  Rivers,  definition  of 125.06 

Wharf.    See  Waterfront  facilities. 

Zone,  security : 

Definition  -.. --        0.01-5 

Establishing  of;   prohibitions  with  respect 

thereto    0.04-6 

Port    Canaveral Page  56 
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BEPAITiENT  OF  DEFENSE •  DEFENSE  iWKI  MERCT  •OFFICE  OF  INDVSTRUl  SECIlin 

INDUSTRIAL  SECURITY       

LETTER 

Indmamml  Srcwity  L«(fm  will  6*  immymd  pmhodic^tlf  to  inloim  Indvtry.  Umer  Agenciom  ltd  DoD  Activiti—  ol  thvlopmantu  nlatimg 
lo  mdrntrtml  ••nrtfy  Locml  mpmdmciiam  ot  ik—  ttttmn  at  Omit  ortgintl  totm  for  tht  imtmnmt  mm  el  addbvasM  im  •uthorind.  Sug- 
trmiion»  mmd  arttctoa  far  imchmiom  m  Am  iMMr  witl  W  fffcimttd     Articlma  or  iilmmm  eamtrihml0d  mill  fcacowa  th»  propmrty  ot  DiA 

No.  68L-2  29  February  1968 

1,   THE  PRIVACY  PERSONNEL  SECURITY  QUESTIONNAIRE  (PSQ) 

As  has  been  previously  announced,  the  decision  has  been  made  to  place 
the  privacy  PSQ  into  effect.  While  there  has  been  much  discussion  about 
the  form,  the  purpose  of  this  letter  is  to  provide  an  initial  look  at  some 
of  the  principles  and  procedures  that  will  be  involved  in  its  implementa- 
tion. 

The  personal  information  which  is  considered  of  a  privacy  nature  and 
warrants  special  handling  in  the  clearance  program  includes:   arrest 
records;  type  of  discharge  from  military  service;  prior  security  clearance 
suspension,  denial  or  revocation;  history  of  mental  or  nervous  disorders; 
drug  addiction;  excessive  use  of  alcohol;  and  membership  in  organizations 
cited  by  the  Attorney  General.  Under  the  revised  policy  the  employee  will 
provide  this  information  to  the  Government  as  a  privileged  communication. 
The  procedures  outlined  below  have  been  developed  to  implement  this  policy 
decision. 

The  revised  DD  Form  48,  Personnel  Security  Questionnaire  (Industrial), 
will  generally  be  used  in  those  cases  where  the  contractor  is  requesting  a 
SECRET  or  CONFIDENTIAL  clearance  for  a  U.  S.  citizen  employee. 

The  DD  Form  49,  previously  known  as  the  Immigrant  Alien  Questionnaire, 
has  been  redesignated  "Personnel  Security  Questionnaire  (Industrial)  (Mul- 
tiple Purpose),"  This  new  DD  Form  49  will  continue  to  be  used  in  requesting 
clearance  for  immigrant  aliens.   It  will  also  be  used  when  requesting  recip- 
ro.cal  clearances  for  Canadian  and  United  Kingdom  nationals.   In  addition  the 
new  DD  Form  49  will  be  used  in  certain  situations  when  requesting  a  clearance 
for  U.S.  citizens.  These  include  requests  for  TOP  SECRET  clearance,  requests 
involving  an  individual  who  is  a  representative  of  a  foreign  interest  and 
requests  where  the  applicant  has  relatives  residing  in  Communist  countries. 

The  DD  Forms  48  and  49  are  almost  identical  in  terms  of  information 
required  on  the  form.  The  only  difference  is  that  the  DD  Form  49  includes 
certain  questions  applicable  only  to  immigrant  aliens.  Another  significant 
distinction  between  the  DD  Form  48  and  the  DD  Form  49  is  the  make-up  of  the 
forms.  Henceforth  both  the  DD  Form  48  and  DD  Form  49  will  be  assembled  in 
packets  with  interleaved  carbon,  so  all  information  will  be  t3T>ed  in  register. 
The  DD  Form  48  packet  will  consist  of  a  single  copy  of  the  DD  Form  48  and 
three  additional  forms  -  the  DD  Form  1584  and  two  DSA  Forms  705  (see  illustra- 
tion on  page  2) .   (The  DD  Form  1584  and  DSA  Form  705  are  used  by  the  Govern- 
ment in  the  processing  of  the  case  and  therefore  the  contractor  need  not 
concern  himself  with  these  forms,  per  se. ) 
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The  DD  Form  49  will  be  assembled  in  a  packet  which  will  include  five 
copies  of  the  DD  Fonn  49  and  five  additional  forms  used  for  internal 
processing  by  the  Government. 

Further,  the  DD  Form  48-1,  Certificate  of  Nonaf filiation  with  Certain 
Organizations,  will  be  eliminated.  Questions  pertaining  to  the  employee's 
affiliation  with  organizations  cited  by  the  Attorney  General  as  having 
interests  in  conflict  with  those  of  the  United  States  will  be  included  in 
the  basic  Personnel  Security  Questionnaire.   The  list  of  cited  organizations 
will  be  provided  separately  as  part  of  the  instruction  for  the  preparation 
of  the  form.   This  list  will  also  be  included  as  a  new  appendix  to  the 
Industrial  Security  Manual.   The  elimination  of  the  DD  Form  48-1  as  a 
separate  form  will  promote  overall  efficiency  in  requesting  and  processing 
personnel  security  clearances. 

The  DD  Form  48-2,  Application  and  Authorization  for  Access  to  CONFIDEN- 
TIAL Information,  and  the  DD  Form  48-3,  Personnel  Security  Questionnaire 
(Updating),  have  also  been  changed.  The  changes  to  the  DD  Form  48-2  are 
related  only  to  the  removal  of  privileged  information  from  that  form. 
The  most  significant  change  in  this  regard  is  that  the  questions  relative 
to  membership  or  association  with  cited  organizations  have  been  deleted. 
However,  the  revised  DD  Form  48-2  will  include  in  the  certification 
that  the  individual  is  not  a  member  of  any  organization  which  has 
been  cited  by  the  Attorney  General  pursuant  to  Executive  Order  10450. 
Therefore,  in  those  cases  when  an  applicant  cannot  sign  this  certification 
he  will  so  advise  his  employer.  The  employer  will  then  have  the  employee 
complete  the  DD  Form  49  as  described  above. 

The  revised  DD  Form  48-3,  Personnel  Security  Questionnaire  (Updating), 
will  be  used  in  the  same  manner  as  it  is  currently  used,  that  is,  for  con- 
verting or  transferring  a  personnel  security  clearance.  The  revised  DD 
Form  48-3  has  been  amended  so  that  privileged  information  is  incorporated 
at  the  bottom  of  the  form. 

Each  cleared  facility  will  receive  an  initial  distribution  of  the  new 
forms  prior  to  the  effective  date.  The  distribution,  in  late  April  1968, 
will  consist  of  a  standard  package  containing  a  six-month  supply  of  forms 
for  the  average  facility.   Each  package  will  include:  10  DD  Form  48  packets, 
3  DD  Form  49  packets,  20  DD  Forms  48-2,  10  DD  Forms  48-3,  2  Instruction 
Sheets,  15  Worksheets  (DBA  Form  707),  23  DSA  Form  703  envelopes,  and  2 
DSA  Form  704  envelopes.   It  is  recognized  that  under  this  standard  distri- 
bution approach,  some  contractors  may  receive  too  many  forms  and  others  too 
few.   In  those  cases  where  the  initial  distribution  is  not  sufficient  for 
the  facility's  needs,  the  contractor  should  order  the  additional  quantities 
needed  from  DISCO.  A  sample  reorder  blank  will  be  provided  in  the  next 
issue  of  the  Industrial  Security  Letter.   In  those  cases  where  the  initial 
distribution  far  exceeds  the  facility's  anticipated  six-month  need,  the 
contractor  should  return  surplus  forms  to  the  Industrial  Security  Repre- 
sentative at  the  time  of  his  next  inspection  or  visit  to  the  facility. 

As  shown  in  the  Illustration  of  page  5,  a  contractor  will  first  have 
the  employee  complete  the  Worksheet  (DSA  Form  707) ,  which  will  be  provided 
for  the  applicant's  use  in  connection  with  the  completion  of  the  DD  Forms 
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48  and  49  (Step  1).  The  Worksheet  (DSA  Form  707)  will  not  contain  any 
of  the  privileged  information  questions.   Special  instructions  relative 
to  the  completion  of  the  form  will  be  provided  to  assist  the  applicant 
in  the  completion  of  the  form.  When  the  Worksheet  (DSA  Form  707)  is 
completed,  the  contractor  or  the  employee  should  type  the  DD  Form  48  or 

49  packet  (Step  2).   Part  II  of  the  form  is  the  portion  to  be  completed 
by  the  employer  (Step  3).   It  contains  about  the  same  information  as  is 
called  for  on  the  top  portion  of  the  present  DD  Forms  48  and  49.  This 
part  of  the  new  forms  will  now  be  found  at  the  bottom  of  the  first  page 
of  both  the  DD  Form  48  and  DD  Form  49. 

When  all  of  the  information  has  been  transcribed  from  the  Worksheet 
(DSA  Form  707)  onto  the  DD  Form  48  or  49,  the  contractor  should  check 
the  form  to  make  sure  all  questions  are  properly  answered.  The  form  will 
then  be  returned  to  the  employee  and  he  will  be  requested  to  complete 
the  questions  in  "Part  III  of  the  form  containing  the  privileged  infor- 
mation discussed  previously.  This  will  be  done  in  private  (Step  4). 

When  the  employee  has  completed  this  portion  of  the  form  he  will  fold 
the  form  so  that  his  responses  to  the  privileged  questions  are  concealed 
(Step  5).   Then,  in  the  presence  of  a  witness,  the  employee  will  sign  the 
form  and  date  it.   The  witness  shall  also  sign  attesting  that  he  has 
witnessed  the  signature  (Step  6).  The  employer  should  then  give  the  com- 
pleted Fingerprint  Ord  to  the  employee.   The  employee,  in  the  presence  of 
a  representative  of  the  employer,  will  then  place  the  completed  DD  Form  48 
or  49,  together  with  the  Fingerprint  Card,  in  an  envelope  which  will  be 
provided.   This  preprinted  envelope,  addressed  to  DISCO,  has  been  desig- 
nated as  DSA  Form  703.  The  employee  will  seal  the  envelope,  sign  across 
the  flap  of  the  envelope  and  return  it  immediately  to  his  employer 
(Step  7).  In  those  cases  involving  owners,  officers,  directors,  partners, 
regents,  trustees  or  executive  personnel  (OODEPs)  -  who  are  cleared  as 
part  of  a  facility  security  clearance  -  the  contractor  should  not  use  the 
preaddressed  envelope,  DSA  Form  703.  Instead,  the  contractor  shall  trans- 
mit the  forms  to  his  cognizant  security  office.  The  DSA  Form  704  envelope 
should  be  used  for  this  pur^se.  The  contractor  will  be  required  to 
address  the  DSA  Form  704  to  his  cognizant  security  office. 

Because  privileged  information  is  being  provided,  new  procedures  have 
been  adopted  for  the  handling  of  those  cases  in  which  the  DD  Form  48  or 
49  is  not  properly  completed.  Under  the  new  procedures,  if  the  infor- 
mation pertains  to  the  nonprivileged  (open)  portion  of  the  form,  the 
employer  will  be  queried.   If  the  information  concerns  the  privileged 
portion  of  the  form,  a  letter  will  be  sent  to  the  employee  via  the  con- 
tractor. The  letter  to  the  employee  will  advise  him  with  respect  to  the 
additional  information  which  must  be  provided.   This  letter  will  be  in 
a  sealed  envelope  as  an  attachment  to  a  letter  to  the  contractor.   The 
contractor  will  be  advised  to  deliver  the  sealed  envelope  to  the  employee 
and  to  have  the  employee  complete  the  privileged  information  in  the  same 
manner  as  when  the  original  form  was  completed.  The  employee  will  then 
place  his  reply  in  the  envelope  provided.  This  envelope,  after  being 
sealed  by  the  employee,  will  be  given  to  the  contractor  who  will  mail  it 
to  DISCO. 


AMENDING  SUBVERSIVE   ACTIVITIES   CONTROL  ACT   OF    1950    1811 


Si  s 

3s 

5  5 

Q.    u. 

m  O 

Z  ® 

CO 

o. 

Mf? 

UJ 

H- 

a:  o 

co 

Bs^ 


!h 

iiiiji 

■'iiiil 

? 

:  1 

^1  'O 

11 

8i^ 

I 

1 

M 

\ 

'ri 

il.ilh 

V 

-zii — ^ 

r 

il 

1  :- 
!!!  '- 
il- 

1 

> 

! 

:| 

;Si  :;'|,::3 

f 

; 
i 

i|] 

ilS'fl" 

\ 

1 

i!' 

i^'-;t''% 

'^■-  i'lv 

lil; 

4iiEL_ 

^^1 

■ 

^ 


I  c:  oe  —  I 


w 


a. 


1812    AMENDING   SUBVERSIVE   ACTIVITIES  CONTROL  ACT   OF    1950 


It  is  essential  that  a  representative  of  the  contractor  carefully 
review  the  nonprivileged  (open)  portion  of  the  form  for  completeness  and 
accuracy.   Further,  he  shall  assure  that  the  employer,  or  his  designated 
representative,  has  signed  Part  II.   He  shall  ask  the  employee  whether 
each  question  in  the  privileged  section  has  been  answered.   Before  the 
form  is  mailed,  both  the  employee  and  the  witness  shall  be  asked  whether 
they  have  signed  and  witnessed  the  form.   By  following  this  simple  pro- 
cedure, the  return  of  the  forms  for  correction  can  be  prevented,  thereby 
reducing  unnecessary  lost  time  in  processing. 

Changes  in  the  procedures  for  requesting  personnel  security  clearances 
will  require  rather  significant  modification  of  the  procedures  currently 
used  by  contractors  in  processing  and  preparing  clearance  applications. 
In  order  to  assist  industry  during  the  transition  period,  the  Department 
of  Defense  is  planning  a  series  of  conferences  throughout  the  country  for 
the  purpose  of  providing  more  detailed  guidance.   These  conferences  will 
also  provide  industry  with  an  opportunity  to  resolve  questions  which  they 
may  have  regarding  the  new  PSQ  procedure.   Additional  subjects  will  be 
presented  at  these  conferences  relative  to  the  new  "Contract  Security 
Classification  Specification"  (DD  Form  254)  and  the  administrative  termina- 
tion of  personnel  security  clearances.   By  the  middle  of  March,  each  con- 
tractor will  receive  a  notification  from  his  cognizant  security  office 
advising  of  the  date,  time  and  place  of  the  conferences  in  his  Defense 
Contract  Administration  Services  Region  (DCASR) .   A  team  from  HQ  DSA  CAS 
will  conduct  at  least  one  conference  in  each  metropolitan  area  in  which  the 
DCASR  headquarters  is  located.   The  DCASRs  will  schedule  additional  con- 
ferences when  needed  in  other  locations  throughout  the  region.   These 
presentations  will  be  given  by  DCASR  personnel.   Contractors  may  elect  to 
attend  the  HQ  DSA  CAS  or  DCASR  presentation,  whichever  is  more  convenient 
for  them. 

The  changes  to  the  Industrial  Security  Manual  necessary  to  implement 
these  new  procedures  will  be  published  and  distributed  on  or  about  1  April 
1968.   The  anticipated  effective  date  for  these  new  procedures  is  1  May 
1968. 

It  is  emphasized  that  the  partnership  presently  enjoyed  and  being 
effectively  implemented  by  both  industry  and  Government  in  the  Industrial 
Security  Program  will  continue  undisturbed.  With  the  cooperation  of  all 
concerned,  the  new  PSQ  can  be  placed  into  use  without  materially  disrupting 
the  industrial  security  clearance  processing  system.  At  the  same  time,  the 
individual  employee  who  requires  access  to  classified  information  will  be 
assured  that  his  constitutional  right  to  enjoy  privacy  on  privileged  or 
personal  matters  remains  inviolate. 

2.   INDUSTRIAL  SECURITY  MANAGEMENT  COURSE 

Contractors  are  advised  that  the  Department  of  Defense,  during  the 
balance  of  FY68,  will  hold  5  Industrial  Security  Management  Courses  accord- 
ing to  the  schedule  given  below: 
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FORT  HOLABIRD.  MARYLAND 

Convening  Date  Closing  Date 

18  March  1968  22  March  1968 

8  April  1968  12  April  1968 

Contractors  Interested  in  attending  the  Industrial  Security  Management  Course 
at  Fort  Holabird  should  contact  their  cognizant  security  offices  for  reserva- 
tions. 

DENVER.  COLORADO  (Field  Extension) 

The  course  will  be  held  6-10  May  1968  at  the  Sheraton-Malibu  Motor  Inn, 
6160  Smith  Road,  Denver,  Colorado  80216.   Contractors  desiring  reservations 
should  address  their  requests  to  Mr.  Homer  A.  Grove,  Defense  Contract  Admin- 
istration Services  Area  Office,  Denver,  Room  392,  New  Customs  House,  19th  and 
Stout  Street,  Denver,  Colorado  80202.   Telephone:   Area  Code  303,  297-3707. 

SANTA  BARBARA.  CALIFORNIA  (Field  Extension) 

The  course  will  be  held  13-17  May  1968  at  the  Santa  Barbara  U.S.  Army 
Reserve  Center,  3227  State  Street,  Santa  Barbara,  California,  93105.   Con- 
tractors desiring  reservations  should  address  their  requests  to  Mr.  Philip 
W.  Jolin,  Defense  Contract  Administration  Services  Region,  Los  Angeles, 
11099  S.  LaCienega  Boulevard,  Los  Angeles,  California  90045.   Telephone: 
Area  Code  213,  643-0192,  643-1086. 

NOTE:   Because  of  limited  accomnodations  at  the  Santa  Barbara  U.S.  Army 
Reserve  Center,  contractors  in  the  Santa  Barbara,  Ventura,  Santa  Maria  and 
Lompoc  areas  will  be  given  priority  consideration. 

LOS  ANGELES.  CALIFORNIA  (Field  Extension) 

The  course  wil  be  held  20-24  May  1968  at  the  Hollywood  Roosevelt  Hotel, 
7000  Hollywood  Boulevard,  Hollywood,  California  90028.   Contractors  desiring 
reservations  should  address  their  request  to  Mr.  Philip  W.  Jolin,  DCASR  Los 
Angeles,  11099  S.  LaCienega  Boulevard,  Los  Angeles,  California  90045.   Tele- 
phone:  Area  Code  213,  643-0192,  643-1086. 

The  above  information  supersedes  Industrial  Security  Letter  No.  67L-7,  30  Nov- 
ember 1967,  Item  4,  subject:   Industrial  Security  Management  Course  -  Field 
Extensions. 
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